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Experience With Dealer and 
Consumer Financing Under the 
Uniform Commercial Code 


ANTHONY FELIX, Jr. 
Member the Philadelphia Bar 


Bankers Pennsylvania and elsewhere often divide their 
time sales operations into two basic categories. One the 
so-called wholesale floor-plan financing dealer inventories 
motor vehicles and appliances. The other the financing 
retail installment sales consumer goods. 

will first review our experiences under the Code the 
area financing dealer inventories. Before July 1954, 
when the Code became effective Pennsylvania, had 
statutes force which made available several methods for mak- 
ing secured floor-plan financing arrangements. was 
then force the Uniform Trust Receipts Act, general chat- 
tel mortgage act and factor’s lien statute. The Uniform 
Conditional Sales Act was also the law Pennsylvania, but 
was seldom used for floor-plan financing after 1941 when 
the Trust Receipts Act was passed. The array statutes 
was broad those the larger commercial states the 
country, and considerably broader than those many the 
other states. 

have now had over year’s experience with the Code 
actual operation. the field wholesale floor-plan fi- 
nancing dealer inventories, have found that the Code 
improvement over the old statutes. The Trust Receipts 
EDITOR’S NOTE: This article reprinted from talk given Tuesday, August 


1955, The Section Corporation, Banking and Business Law the American 
Bar Association Convention. 
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Act was unsatisfactory least two situations which are 
commonly recurring phases the floor-planning relationship. 
One these situations arises where motor vehicle dealer 
wants borrow used cars his possession. the past 
could not use trust receipt because the Uniform Trust 
Receipts Act was designed for the financing goods the 
time their acquisition. could not use factor’s lien 
because the dealers objected the posting signs required 
our factor’s lien act. could and did use chattel mort- 
gage but was inconvenient both the lender and the dealer 
comply with the requirements for perfecting the mortgagee’s 
interest filing the chattel mortgage and having the lien 
noted the motor vehicle title certificate. The other situation 
where the old statutes were troublesome was where dealer 
purchased stock appliances from the factory, intending 
pay for them ordinary open terms credit, but the 
day approached when the term the credit was expire, 
say days after shipment, the dealer sometimes found that 
was short the cash needed for payment. this situa- 
tion, under the old law, the loan could have been secured 
chattel mortgage the appliances. since this 
situation appeared the layman like trust receipt trans- 
action, some lenders improperly used trust receipts instead 
chattel mortgages. skilled lenders who knew that 
chattel mortgage had used found that dealers resisted 
having the mortgages filed because the debt disclosure and 
stigma attached chattel mortgage filing. Under the Com- 
mercial Code has been simple and easy matter for the 
lender obtain perfected security interest both these 
situations. The requirements are merely see that there 
file financing statement, and obtain the dealer’s sig- 
nature security agreement which provides that the lender 
has security interest the goods. 

major change the methods employed banks 
Pennsylvania handling wholesale floor-planning for dealers 
has occurred date. What has occurred that more credit 
advances which were intended secured are fact secured. 
The reason that the Code eliminates the need distinguish 
between trust receipts and chattel mortgages. Banks have con- 
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tinued police their collateral verifying inventory the 
past. The Code does not protect the lender against dishonest 
fraudulent dealers. 

But the Code has not been entirely without difficulties 
its own origination. For the first time, has been easy for 
bank claim security interest not only goods whose ac- 
quisition being financed the bank, but all other goods 
the dealer’s inventory. Fortunately, many banks Penn- 
sylvania have not attempted overreach their claim 
security interest the agreements which they use. However, 
most financing statements filed cover wholesale floor-plan- 
ning make very broad claim collateral. After the Code 
became effective, some people mistakenly believed that fi- 
nancing statement which listed motor vehicles collateral 
meant that the lender necessarily had security interest 
all the dealer’s vehicles. This may may not the case, 
depending whether the security agreement creates secur- 
ity interest all vehicles only those limited class. 
Confusion this nature still exists, but expected that 
will gradually dispelled familiarity with the Code be- 
comes general. the meantime, occasionally possible 
avoid some this confusion narrowing the description 
the collateral claimed the financing statement. prac- 
tice, have one occasion prepared financing statement 
which restricted the description collateral television sets 
and other appliances manufactured Company this 
occasion was formulating papers for factory-sponsored 
finance plan for dealer inventories and deliberately wanted 
keep the rest the dealer’s inventory available secure 
credit which might require from his established financing 
sources. 

The Code adopts the general rule conflicting security 
interest problems that the first secured party file has priority. 
exception made for inventory lender who the 
later filer advances the purchase money. This exception 
can availed only under unrealistically narrow conditions. 
practice, this has made difficult for second inventory 
lender enter into the picture before the first paid off. 
Since rare for two lenders make inventory loans 
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dealer the same time, only few problems this kind have 
actually arisen and far most these have been solved 
subordination agreements which state the respective priorities 
the two lenders. 

One conflicting security interest problem has developed 
which would like describe. Litigation pending which 
arose when automobile dealer, hard pressed for cash, sold 
number cars time buyers extraordinary bargains. 
few the transactions, not only was the price low, but the 
time buyer either did not take delivery the car, the buyer 
was friend, relative employee the dealer. The conflict 
this matter between the inventory lender who claims the 
cars against the time buyers and against certain banks 
and finance companies who have discounted the retail install- 
ment sales contracts. The inventory lender claims that 
entitled the cars the ground that the time buyers are 
not purchasers the ordinary course business. The Court 
may find few the transactions that the buyer was not 
purchaser the ordinary course, because collusion. 
finds and the holder the installment contracts estab- 
lishes that discounted them without notice the irregulari- 
ties, interesting case the meaning and application the 
Code will have decided. have described this pending 
matter because involves consideration provision the 
Code which has important bearing time sales operations. 
The Code provides that transferee chattel paper for new 
value the ordinary course business takes free the in- 
ventory lender’s claim the chattel paper proceeds. This 
means that bank may purchase retail installment sales 
contract from dealer, even though the bank has actual 
edge that another institution supplying the inventory fi- 
nancing—the Code’s purpose being prevent inventory 
lenders from monopolizing the installment paper. This pro- 
vision the Code advantage bank buying the retail 
paper, because does not have assure itself that the whole- 
sale loan will paid off. can also advantage the 
inventory lender because makes easier for such lender 
refuse discount retail contract where the credit the time 
buyer weak. Refusal would difficult matter the dealer 
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could not sell the contract another bank, except subject 
the inventory lender’s claim the contract proceeds the 
floor-planned car. 

Let next turn the retail installment sales contract 
covering the consumer purchase durable goods time 
payment plans. Before the Code became law Pennsylvania, 
there were many dire predictions that the Code’s section 9-206- 
(1) would seriously impede consumer credit transactions. 
you may know, that section makes unenforceable clause 
installment contract covering consumer goods which the 
buyer agrees that will not assert any defense arising out 
the sale, against bank finance company whom the 
seller has transferred the retail contract. date these pro- 
phecies have not been fulfilled. advised that contro- 
versies and litigation has yet arisen from the invalidation 
these waiver defense clauses. least this the report 
which has been given counsel for the two largest 
finance companies operating this state, and counsel for 
the two largest banks Pittsburgh. state from own 
knowledge that such controversies litigation have arisen 
the two Philadelphia banks which represent, one which 
said have the third largest time sales division all the 
banks the United States. Last week there was meeing 
Harrisburg the Installment Credit Committee the Penn- 
sylvania Bankers Association. representative one the 
Philadelphia banks asked the other members the committee 
whether they had had any trouble because the invalidation 
these cut-off clauses. None them responded that they 
had experienced trouble. This interesting me, because 
the committee are representatives not only banks Phila- 
delphia and Pittsburgh, but also some the smaller cities, 
such Allentown, Lancaster, Williamsport and Bradford. 
The effect clauses intended make chattel paper negotiable 
contract are interesting lawyers. But our experience 
indicates that the practical the Code’s invalida- 
tion them grossly exaggerated. 

The forms used for retail installment transactions were 
revised most bank counsel for conformity with the Code. 
The major difficulty changing the forms came from the 
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failure the Pennsylvania legislature amend the Motor 
Vehicle Installment Sales Act bring the remedies the 
seller under that Act into conformity with the Code’s remedies. 
present there are flat inconsistencies between the install- 
ment selling act and the Code. There are differences the 
buyer’s redemption rights under the two laws with resultant 
complication disposing repossessed vehicles. have 
also been concerned with the problem whether the bank’s 
transfer repossessed motor vehicle dealer under 
repurchase agreement constitutes sale which may deprive 
the dealer the chance establishing deficiency against 
the time buyer. This problem arises because the Code en- 
acted Pennsylvania does not expressly state that the trans- 
fer repossessed goods the dealer pursuant repurchase 
agreement not disposition the collateral under the Code. 
Supplement No. the Code enacted Pennsylvania, 
and now pending our legislature, this difficulty will 
corrected. 

Personal loans for the purpose enabling the borrower 
buy consumer goods are more easily made secured 
basis under the Code than under old Pennsylvania law. For- 
merly the title retention instrument which had used was 
chattel mortgage which required filing. Under the Code, 
filing required the loan proceeds are used pay for the 
goods. Where the goods being purchased are motor vehicles 
lien must noted the motor vehicle title certificate. The 
Code enacted Pennsylvania does not eliminate filing 
where the loan secured motor vehicle already titled 
the name the borrower, but this weakness will corrected 
when Supplement No. the Code enacted. 

While some provisions the Code need further clarifica- 
tion, this usually the case with every new law. The Code 
has, general, been helpful Pennsylvania bankers and 
lawyers dealing with time sales problems. 


Provisions 
Stop-Payment Forms 


FRED STEFFEY 


The complexity the modern banking system has led 
universal inclusion banking forms provisions which pur- 
port relieve the banks from the more rigorous applications 
the high standards care and diligence imposed upon them 
the common Although such exculpatory provisions 
relate the collection deposited the correctness 
statements and the payment funds holders 
savings account passbooks,* have almost uniformly been 
held not bar liability for negligence, exculpatory provisions 
stop-payment order forms, somewhat inexplicably, have 
generally been accorded full force and recent de- 
several and the provisions the new Uniform 
Commercial have, however, cast some doubt upon the 
settled character this latter proposition, and re-exam- 
ination the problem, therefore, would seem not amiss. 

Many early exculpatory provisions stop-payment order 
forms did not unequivocally embrace negligent payment, and, 
accordingly, the courts, reluctant under any circumstances 
honor releases from liability for negligence, generally con- 
strued them strictly against the banks. Thus, release which 
stated that endeavor would made execute all stop- 
payment orders was held not absolve negligent bank from 
liability, since the assent the depositor was said have been 


EDITOR’S NOTE: This article reprinted from the DUKE BAR 
JOURNAL, published the Duke University School Law, Durham, North Carolina, 
Copyright 1955, Duke University. 
anp 167 (permanent ed. 1950). 
generally Paton’s Dicest 1247 seg. (revised ed. 1942). 
Los Angeles Investment Co. Home Savings Bank, 180 Cal. 601, 182 
Pac. (1919) (bank liable for payment checks drawn depositor fictitious pay- 
ees, despite depositor’s failure notify bank irregularities within ten days per 
provision statement) 
anp 181 (1948); Notes 1155 (1948), 175 ALR. 
79-82 (1948), AL.R. 1069 (1920). 

First Bank Scranton, Pa. 181, 101 910 (1954), reversing, 
178 Pa. Super. 205, 196 See text note seq. infra. 
Reinhardt Passaic Clifton Bank Trust Co., NJ. Super. 430, 486, 
741, 744 (1951), N.J. 607, A2d 242 
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obtained invitation which implied exercise care 
the part the 

Although more precise drafting obviated this particular 
judicial gambit, the courts had other strings their bows. 
Lack mutual assent was frequently sought, found, and as- 
serted the basis for denying operative effect otherwise 
unconditional releases. Thus, where the depositor had neither 
read the exculpatory provision nor had called his attention, 
some courts facilely decided that had not assented and 
that was therefore This rationale, however, 
runs counter the generally accepted contract doctrine that 
one bound the terms his contract even though has 
not read and most courts, unwilling upset firm 
doctrine, have held that the assent the depositor must 
implied from his act signing the stop-payment 

Another more durable rationale which has also been widely 
employed the courts avoid releases stop-payment orders 
that failure consideration. Thus, one case where 
mention the exculpatory provision had been made 
the depositor when opened his account, but subsequent 
stopping payment was conditioned upon his assent that 
provision, the court found only nudwm pactum, reasoning 
that the bank, upon accepting the account, had become ob- 
ligated stop payment any countermanded check and 
bear the loss any payment made despite the depositor’s 
The judicial following this rationale, however, has 
been curtailed several factors. Where the account pass- 
book issued the depositor advises the exculpatory pro- 
vision, many courts have not been troubled the considera- 
tion problem, since the release can held part the deposi- 
tor’s contract with the unlike common 
Elder Franklin Bank New York, Misc. 716, N.Y. Supp. 576 (Sup. 
the Elder case ibid. 
123 Contracts 607 (1950). But cf. Los Angeles Investment Co. Home 
Savings Bank, 180 Cal. 601, 182 Pac. 298 (1919). 
See, Tremont Trust Co. Burack, 235 Mass. $98, 126 N.E. 782 (1920). 
Levine Bank United States, 182 Misc. 180, 229 Supp. 108 (N.Y. Munic. Ct. 
Trust Co. Burack, Mass. 126 N.E. 782 (1920). 
Common carriers, because they operate under government franchises and 
have been held bound accept the goods shipper and charge reasonable rate 


for services. See, Hart Pennsylvania R.R., 112 US. (1884). See note 
infra 
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bank not bound accept account and may impose 
conditions prerequisite such acceptance. Further, Penn- 
sylvania, where the Model Written Obligations has 
been adopted, the mere inclusion the stop-payment order 
form recital that the depositor intends legally 
bound the release will effectively substitute for considera- 
And the Connecticut court has indicated that there 
would adequate consideration for exculpatory provision 
the bank would inform the depositor, when seeks 
stop payment, that must either use the form with the re- 
lease lose his This latter view has received other 
sanction, however, and any event would seem applicable only 
future stop-payment orders. 

Apart from their technical legal bases, the primary policy 
underlying the decisions holding these releases valid seems 
the preservation freedom contract. was this ground 
that the New York Court Appeals Gaita Windsor 
Bank,” rejected its historic position that release from liability 
for negligence void contrary public policy. This idea 
that the “clearly expressed intention” the “freely contract- 
ing” parties must prevail has been reaffirmed New York™ 
and has been sanctioned the courts and 
Pennsylvania.” 

Not all courts, however, have followed this pattern. 
Hiroshima Bank the California Court Appeals 
declared such releases against public policy, relying large- 
upon two sections the California Civil Code, one which 


Pa. Srat. Ann. 6-8 (Purdon 1949). 


Calamita Tradesmen’s Bank, Conn. $26, $30, A.2d 46, (1949). 

N.Y. 152, 167 N.E. 208 (1929), noted 256 (1930), Minn. 
Rev. 172 (1930), Rev. 1150 (1929), L.J. 542 (1930). 

Pyramid Musical Corp. Floral Park Bank, 268 App. Div. N.Y.S.2d 866 
(2d Dep’t 1944) (bank held not liable for inadvertent payment countermanded check 
because the stop order released from such liability and evidence was insufficient 
show willful disregard notice); Edwards City Bank New York, 150 
Misc. 80, 269 N.Y. Supp. 687 (N.Y. Munic. Ct. (where bank certified check after 
receiving stop order which contained release for inadvertent payment, triable issue 
was held exist whether the check was certified inadvertently willfully) 

Hodnick Fidelity Trust Co., Ind.App. 342, 183 N.E. 488 (1932). 

Cohen State Bank Philadelphia, Pa. Super. (1917). Here, the bank was 
held not liable the depositor for negligent payment countermanded check for 
the reason that the depositor asked have payment stopped “as act courtesy only 
and consideration therefor release [d] the [bank] from any liability. for neg- 
ligent payment. The court felt that since the depositor was not required use the 
stop-payment form, could not complain its terms. 

Cal.App. 362, 248 Pac. 947 (1926). 
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prohibits person from contracting out liability for his own 
fraud, willful negligent violation law, willful injury 
person property;” and the other which nullified all 
contracts which attempted set the damages for breach 
obligation advance the breach.” Writers seeking 
distinguish the case have seized upon the questionable applica- 
tion the statutes, pointing out that they are not directed 
against attempted exculpation from mere negligence.” 
The Hiroshima case has also been distinguished virtue 
the fact that the depositor there could neither read nor write 
English, and its ratio decidendi has accordingly been held in- 
applicable Indiana court where depositor has had 
opportunity examine the form and “assent” the 
The California courts have nevertheless consistently followed 
this case, specifically reiterating its policy basis.” 

Nor does California stand alone this regard. The Ohio 
court had repeatedly asserted that releases stop-payment 
order forms would given effect, but that there would 
relaxation the standards good faith and reasonable 
care not pay check after receiving countermand.” Re- 
cently, however, Speroff First-Central Trust 
made its position more explicit uncategorically holding that 
any exculpatory provision purporting relieve bank from 
liability for its own negligence against public policy and 
therefore This maintenance absolute duty 
care was further said dictated the reciprocal rights 
and obligations inherent the relationship between bank and 
its depositors.* And the recent case Reinhardt Pa- 
ssaic-Clifton National Bank and Trust the New Jersey 
Cau. Crv. 1668 (Deering 1949). 

Id., 1670. 


Hodnick Fidelity Trust Co., Ind.App. $42, 188 N.E. 488 

Grisinger Golden State Bank Long Beach, Cal. App. 448, 268 Pac. 
Hough Ave. Savings Banking Co. Anderson, Ohio St. $41, 498 (1908). 
But cf. John Mahon Co. Huntington Bank Columbus, Ohio App. 261, 
688 (1988) (bank held not liable for payment countermanded check be- 
cause depositor gave wrong check number). 

Ohio St. 415, 119 (1948). 

3416 Super. 480, A.2d 741 (1951), NJ. 607, A2d (1952). 
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court, after having declared exculpatory clause invalid for 
want consideration, examined the merits the rule which 
denies validity such releases. observed that, while perhaps 
legal contemplation the bank and depositor might stand 
upon equal footing, recognition modern day realities 
would suggest contrary conclusion. felt that banks have 
been entrusted with important franchise serve the public 
franchise analogous that under which public carriers 
operate; and finally concluded that might not inap- 
propriate apply banks the same legal doctrines which had 
deprived carriers the power impose and invoke such ex- 
culpatory The same policy considerations incited 
the Pennsylvania Supreme Court, Thomas First National 
Bank overrule long line contrary de- 
cisions and invalidate release stop-payment order. 

course, other factors must weighed determining 
the effect given these exculpatory provisions, one the 
strongest which the difficulty faced large modern banks 
carefully examining long list stop-payment orders 
every time check presented for payment. has been said 
that discover every countermanded check virtually im- 
possible—but would novel proposition indeed that 
bank choosing assume the proportions large business 
should escape the usual principles law applicable like 
institutions.” might also argued, purely upon the poli- 
cies which underlie the law negotiable instruments, that 
drawer should bear the risk payment countermanded 
check the party primarily responsible for putting into 
circulation. This would accord with the askance with which 
the law has traditionally regarded that which impairs the ready 
circulability instruments drawn negotiable But 
would erroneous contend that the practice stopping 
payment checks can discouraged only allowing the 


Pa. 181, 101 910 (1954), reversing, Pa. Super. 205, A.2d 196 
See Calamita Tradesmen’s Bank, Conn. $26, $29, 46, (1949). 
entirely different approach was taken Carroll South Carolina Bank, 211 
S.C. 406, 729 (1947), where the court found for the depositor without 
the validity the exculpatory provision the stop-payment form. 
accomplished holding that the not met its burden proof whether 
the failure stop payment was “mere oversight.” 
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banks relieve themselves liability for negligent payment. 
The drawer’s liability holder due course any check 
upon which payment even justifiably and his 
liability the payee non-holder due course check 
upon which payment unjustifiably are themselves 
formidable impediments its reckless use. Furthermore, 
where payment might justifiably stopped, without fully 
effective stop-payment order right, injured drawer, order 
recover from fraudulent payee, might have track him 
down and bear all the burdens litigation and execution. 
Effective stop-payment, the other hand, would put the 
burden litigation fraudulent payee and perhaps elimin- 
ate its necessity entirely, inasmuch confidence men seldom 
resort the courts recover the benefits their bargains. Nor 
this possible reduction litigation the only social benefit 
gained control renegade checks effective stop- 
payment orders; stopping payment may afford de- 
frauded drawer his sole practicable means 

The new Uniform Commercial propounds one solu- 
tion the problems arising from stop-payment orders flatly 
declaring that banks may not contract relieve themselves 
their liability for failure exercise due care stopping 
payment The draftsmen comment that stopping 
payment service that depositors not only expect, but are 
entitled to, despite the concomitant difficulty, inconvenience, 
and expense the banks. Accordingly, they observe that the 
inevitable occasional losses incurred because failure prop- 
erly stop payment should borne the banks normal 
expense doing business. the extent that such expenses 
are not covered the charge for the stopping payment 
allowed the Code, they should covered bankers’ in- 
surance, the cost which may spread among all depositors 
the charges made for the method hand- 


payment stopped when the check the hands holder due course and 
the bank pays the check, action the drawer against the bank, the bank sub- 
the rights the holder due course. op. cit. note 181, 

op. cit. supra note §199. 
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ling the problem represents something compromise. 
the one hand, the injustice allowing the bank relieve 
itself liability inherent its business avoided; the 
other, the burden such liability recognized and methods 
mitigating its impact are indicated. 

Another possible solution suggested the courts’ treat- 
ment common which analogy frequently 
drawn cases involving stop-payment might 
allowed offer depositor choice three types check- 
ing accounts—each with different service charge scaled 
the liability which exposes the bank. One type could 
relieve the bank from any liability for negligent payment 
countermanded checks; another limit the liability the bank 
set minimum number checks; and third leave intact 
the bank’s common law liability. The depositor would free 
choose the type account desired and the bank would 
adequately compensated for the degree liability which 
might assume. 

The availability these possible compromises, together 
with few recent judicial statements, indicate that trend 
denying validity exculpatory provisions stop-payment 
order forms has begun. submitted that the trend the 
right direction. Suggestions such that presented the 
draftsmen the Code and the limited liability formula fur- 
nish adequate protection for the banks well depositors, and 
represent more socially satisfactory approach the problem. 
See note supra. 

See, e.g., Reinhardt Passaic-Clifton Bank Trust Co., N.J. Super. 430, 


Scranton, Pa. 181, 101 A.2d 910 (1954), reversing, 173 Pa. Super. 205, 
196 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Held Not “Doing Business” 
Within State 


Whether not bank corporation technically doing 
business within state very controversial subject before 
the courts. occurs many the large metropolitan cen- 
ters located near state borders where business carried 
one state firm organized with its principal place 
business another state. This was exactly the case with 
Memphis, Tennessee, bank which loaned money and ar- 
ranged floor plan financing for company Mississippi. When 
the company’s building burned down the bank brought suit 
Mississippi court, claiming the proceeds certain insurance 
policies payment for the credit had extended. The com- 
pany maintained that because the bank was “doing business” 
Mississippi without having qualified under the statutes 
was not entitled the use the state’s courts. 

The court ruled favor the bank after finding that its 
activity Mississippi did not constitute “doing business” 
the state. was proved the trial that the original con- 
tract, together with the first loan, was made Memphis, that 
all the floor plan financing was done there, that the conditional 
sales contracts were delivered the Memphis office and that 
they were discounted there and that the money was paid the 
company representatives there. Apparently the only thing 
the bank did Mississippi was check cars which paper 
had been discounted, collect delinquent accounts and re- 
possess cars and appliances that state. This did not con- 


NOTE—For similar decisions see Digest (Fifth Edition) §136. 
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stitute doing business which generally considered the 
continuous transacting substantial part company’s 
ordinary business distinguished from its occasional and iso- 
lated acts. Snipes Commercial Industrial Bank 
Supreme Court Mississippi, So.2d 179. The opinion 
the court follows: 


LEE, J.—This litigation originated attachment chancery. 
Commercial Industrial Bank, banking corporation chartered and do- 
ing business under the laws the State Tennessee, with its principal 
place business the City Memphis, filed its bill complaint 
the Chancery Court the First Judicial District Hinds County 
against Guy Snipes and wife, Mrs. Eola Cummings Snipes, residents 
the City Memphis, Tennessee, but who operated the partnership 
firm Snipes Pontiac Company, the City Batesville, Mississippi, 
principal defendants, and the Home Insurance Company and seven 
other insurance companies, chartered under the laws other states, 
but doing business the State Mississippi. 

The controversy arose out the financing the Bank certain 
wholesale and retail transactions the nature floor-planning, and the 
discount notes for the balance due the motor company sales 
automobiles and appliances. addition, the Bank held note the 
company which evidenced loan $2,000, and second mortgage the 
company’s place business. Fire insurance the company’s building 
was carried the eight defendant insurance companies. This building 
was destroyed fire about July 11, 1953. 

The complainant Bank sought adjudication and decree against the 
Snipes for the amount its demand, and impound the monies due 
the Snipes the hands the insurance companies account the 
fire for the satisfaction the court’s decree. 

The answer the Snipes challenged the jurisdiction the court 
the attachment; charged that the Bank could not maintain its suit 
the state courts because was doing business this State and had not 
previously complied with the law precedent thereto; that the Bank had 
dealt unfairly and inequitably with its securities and was itself respon- 
sible for whatever loss that might have sustained; that the claim the 
Bank was usurious; and its cross bill also sought cancel the second 
mortgage. 

The insurance companies also raised both the question jurisdiction 
the court the attachment against them and the right the Bank 
sue the courts the State because its failure qualify therefor, 
and other points. 

The several motions quash were overruled, and the insurance 
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companies paid the amount for which they were liable into the registry 
the court. 

final hearing, the court awarded decree the complainant 
the aggregate principal sum $26,811.55, which was ordered paid 
out the funds the registry the court, and dismissed the cross bill. 

From the decree entered, the Snipes prosecuted direct, and the 
Bank, cross, appeal. 

The appellants contend that the trial court was error refusing 
quash the attachment. Among other reasons, they say that this extra- 
ordinary remedy should not afforded case such this; that the 
insurance companies were Tennessee much Mississippi, and 
could not held residents under the attachment act; and that the 
benefit nonresident appears greater than that which extended 
citizen the State. 

The action was instituted under Sections 2729 and 2730, Code 
1942, which are follows: 


2729. Non-residents—absent absconding 
chancery court shall have jurisdiction attachment suits based 
upon demands founded upon any indebtedness, whether the same 
legal equitable, for the recovery damages for the breach 
any contract, express implied, arising delicto against 
any non-resident, absent absconding debtor, who has lands and 
tenements within this state, against any such debtor and 
persons this state who have their hands effects of, are 
indebted to, such non-resident, absent absconding debtor. 
The court shall give decree personam against such non- 
resident, absent absconding debtor summons has been per- 
sonally served upon him, has entered appearance.” 


2730. Attachment against non-residents—how effects 
indebtedness bound.—When bill shall filed for attachment 
the effects non-resident, absent absconding debtor 
the hands persons this state, the indebtedness the 
defendant this state such non-resident, absent abscond- 
ing debtor, shall sufficient bind such effects indebted- 
ness, that the summons for the defendant resident this state 
shall have stated endorsed upon the nature and object 
the suit, and that subject the effects the bands the 
resident defendant, and the indebtedness such defendant the 
non-resident, absent absconding debtor, the demand the 
complainant; or, instead such statement the summons, copy 
the bill may served with the summons, and shall bind the 
effects indebtedness from the time such service.” 


the case Bean Bean, 166 Miss.434, 147 So. 306, Mrs. Jenny 
Bean, resident sought attachment the Chancery Court 
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Hinds County against Fred Bean, resident Alabama, the 
principal defendant, and Louisiana Oil Corporation, nonresident but 
authorized and doing business Mississippi, for which Bean worked 
Alabama, and which corporate defendant, was alleged, owed and 
had its hands effects Fred Bean. the motion quash, was con- 
tended that Fred Bean’s employment was Alabama; that the funds for 
the payment his salary were never within Mississippi; that the 
corporation was also doing business Alabama; that the 
court was without jurisdiction; and that require answer such 
case was violative both the Fourteenth Amendment the Constitu- 
tion the United States and Section 14, Article Constitution 
1890. Other grounds were also set up. The opinion declined overrule 
Southern Pacific Co. Lyon Co., Miss. 186, So. 728, 
234 and held that the chancery court had jurisdiction. 
There valid distinction between the Louisiana corporation, 
foreign corporation doing business both Alabama and Mississippi, 
that case, and the eight foreign corporations this case, which were 
doing business both Tennessee and Mississippi. this case, the 
corporations were persons within the meaning the attachment 
statutes, supra. Section 689, Code 1942. They themselves could sue 
the State, and they are “liable sued proceeded against, 
attachment otherwise, individual non-resident debtors may 
sued proceeded against. Section 5344, Code 1942. Cf. Com- 
stock Rayford, Smedes 423; Freeman Malcolm, Smedes 
53. 


Consequently the trial court did not err overruling the motions 
quash. 


The appellants again contend here, they did below, that the 
appellee was doing business the State and was therefore without right 
bring this suit the state court reason Section 5319, Code 
1942, because had not qualified business the State. 


The proof for the Bank was the effect that the original contract, 
together with the first loan, was made the office the company 
Memphis; that all floor-plan financing was made Memphis; that the 
conditional sales contracts were delivered its Memphis office, and 
were there discounted and the money paid the Snipes; that sent 
employees Mississippi only check cars which paper had been 
discounted, collect delinquent accounts, and repossess motor 
vehicles and other appliances; that the Snipes, from time time, ac- 
cepted payments from their customers account outstanding 
conditional sales contracts and either forwarded the money the 
office delivered representatives the Bank Bates- 
ville; that, following the fire, sent several representatives and 
around Batesville collect delinquent accounts and repossess vehicles 
and merchandise which had liens, and that, several instances, 
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its representatives accepted payments current accounts and issued 
receipts therefor. sold some automobiles persons Mississippi, 
but not until the sale had fact been approved the Bank its 
Memphis office. 


the contrary, the evidence for the appellants was the effect 
that the original contract was entered into Batesville; that loans 
were made their office; and that after the fire, the Bank practically 
took over the motor company’s office place run its business. 


The chancellor heard the witnesses and saw their demeanor the 
stand. this sharply disputed issue fact, was his duty deter- 
mine which version was true. His finding fact accorded largely 
with the proof which was offered the Bank. That proof rested 
not only human testimony, but also strong and unimpeachable 
documentary evidence. From all which, concluded that the 
Bank was not doing business Mississippi within the meanng 
Section 5319, supra. 


good statement doing business found Am.Jur., Foreign 
Corporations, Section 361, 337, follows: “as general proposition 
upon which most the authorities agree principle, subject such 
modifications may necessary view the particular issue 
the terms the statute involved, recognized that foreign cor- 
poration ‘doing,’ ‘engaging in,’ ‘carrying on’ business 
the state when, and ordinarily only when, has entered the state 
its agents and there engaged carrying and transacting 
through them some substantial part its ordinary customary busi- 
ness, usually continuous the sense that may distinguished from 
merely casual, sporadic, occasional transactions and isolated acts.” 


North American Mortgage Co. Hudson, 176 Miss. 266, 168 
So. 79, 80, the mortgage company never had office the State. 
had purchased mortgages the State from mortgagees, and “in 
number cases, acquired land here through foreclosures, and pending 
the sales property acquired would, through its local attorney, rent 
same, and had sold some property Mississippi.” The opinion said 
that: “The collecting notes alone, and the foreclosure deeds 
trust agent the state Mississippi, who may, pending such 
foreclosures, rent lease the property, where the purpose the com- 
pany merely realize upon such mortgages, and other securities, 
not doing business within the meaning the Mississippi statutes 
the subject.” The followng cases were cited: Long Beach Canning 
Co. Clark, 141 Miss. 177, 106 So. 646; Dodds Pyramid Securities 
Co., Inc., 165 Miss. 269, 147 So. 328; Harleston West Louisiana Bank, 
129 Miss. 111, So. 423; Hessig-Ellis Drug Co. Wilkerson, 115 Miss. 
668, So. 570, and Saxony Mills Wagner, Miss. 233, So. 899, 
L.R.A., N.S., 834, Am.St.Rep. 575, Ann.Cas. 199. 
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Yellow Manufacturing Acceptance Corp. American Oil Co., 
191 Miss. 757, 834, 836, the acceptance corporation, foreign 
corporation, purchased the contracts covering six automobiles from 
Pearce. After repossession the vehicles, they were left with Pearce 
sell subject approval the company. was held that this was not 
doing business. The Court said: foreign corporation sending agents 
into this state solicit the purchase reserve title purchase money 
contracts, and purchasing such contracts its office outside the 
state, was not doing business this state within the meaning the 
statute.” The following cases were cited: Refrigeration Discount Corp. 
Turley, 189 Miss. 880, 198 So. 731; Wiley Electric Co. Jackson 
Electric Storage Battery Co., 167 Miss. 842, 147 So. 773; Marx 
Bensdorf, Inc., First Joint Stock Land Bank, 178 Miss. 345, 173 So. 
297; Dodds Pyramid Securities Co., 165 Miss. 269, 147 So. 328; 
North American Mortg. Co. Hudson, 176 Miss. 266, 168 So. 79; 
Corp. Stuart, 185 Miss. 140, 187 So. 204. Again was said 
therein: “Nor does the fact that the Acceptance Corporation, after 
acquiring the automobiles, undertook through Pearce and his em- 
ployes dispose them purchasers, constitute doing business 
this state under the statute. North American Mortg. Co. Hudson, 
176 Miss. 266, 168 So. 79; Harleston West Louisiana Bank, 129 Miss. 
111, page 120, So. 423. Such action was mere incident the 
original purchase and acquisition the contracts. was step toward 
realizing the contracts and closing the matter. other words, 
the character the original transaction, means which the Accept- 
ance Corporation acquired the contracts, colored everything done there- 
after toward enforcing them. Again, different language, they were 
foreign contracts begin with, and continued the end, notwith- 
standing that order enforce them was necessary resort 
local action.” See also Shemper Latter Blum, Inc., 214 Miss. 113, 
So.2d 359; Watkins Flynt, 220 Miss. 871, So. 195. 


The principle involved Case Mills Novelty Co., 187 Miss. 
673, 193 So. 625, 126 A.L.R. 1102, and the cases which follow it, not 
here present. There, under the written order which the foreign cor- 
poration accepted out the state, agreed service the ice cream 
dispenser for one year. order carry out the agreement em- 
ployed local mechanic. Thus the servicing was local transaction. 
was not incidental to, necessary for, the formation the contract. 
Consequently was subject supervision and control the state, and, 
for that reason, the corporation was held doing business the 
State. 

From the above citations, clear that there abundant authority 
sustain the correctness the learned chancellor applying those 
legal principles the version facts, which resolved sharply 
disputed issue. 
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The evidence did not sustain the appellants’ claim that the Bank 
practiced usury. The $2,000 note and the $10,000 mortgage their 
place business had the effect granting appellants additional 
credit. Consequently the contention that these two instruments were 
without consideration untenable. 


The proof for the Bank showed that the $2,000 note had not been 
paid, and that the deficiency wholesale transactions amounted 
$1,583.88 and the discount contracts $30,246.08. went into 
great detail show that, after securing repossessions, the Bank made 
sales accordance with its contractual obligations, and obtained full 
value the sale those vehicles and appliances. the contrary, 
the evidence for the appellants was direct conflict with the Bank’s 
claim, and was the effect that the Bank sold for $18,672.79 motor 
vehicles which had reasonable wholesale value $41,850 and retail 
value $54,830. There was great diversity the opinion the 
witnesses the condition cars the time repossession. 
some instances was shown that automobiles were purchased for 
nominal considerations, and shortly thereafter were sold the pur- 
chasers for several times the amount which they had paid for them. 


From all the evidence, the court found fact, that many 
cases, repossessions were not made until the paper had been long past 
due; that, because was protected reserve, the Bank, some 
its sales, treated the vehicles mere junk when they fact had sub- 
stantial value; and that the Bank was not diligent should have 
been, and did not deal equitably with its security. Consequently the 
court, its final decree, disallowed nearly one-third the Bank’s 
demand. 


There was substantial evidence support the chancellor’s finding 
this respect. well-settled, this kind case, that when the 
seller his assignee recovers possession, must deal with the prop- 
erty security and with reference the equitable rights the pur- 
chaser. Roberts International Harvester Co., 181 Miss. 440, 179 
So. 745, 180 So. 747; Commercial Credit Co. Spence, 185 Miss. 293, 
184 So. 439; Associates Discount Corp. Ruddock, Miss., So.2d 249. 


Due consideration has been given the several contentions which 
have been made the parties both the direct and the cross appeal. 
The decree the court below, all respects, supported sub- 
stantial evidence. find reversible error the record. Con- 
sequently the cause affirmed both direct and cross appeal. 


Affirmed direct and cross appeal. 
KYLE, ARRINGTON, ETHRIDGE and GILLESPIE, JJ., concur. 
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Check Received But Not Cashed Does Not 
Constitute Payment 


what seems suit too elementary have come 
trial, the federal government recently had institute action 
for payment debt owed where the debtor claimed pay- 
ment had already been made check. Although there was 
conflict the testimony the debtor, appeared that had 
sent his check payment loan the Commodity Credit 
Corporation which sent him receipt conditioned upon the col- 
lection the check and the verification the amount due. 
After the receipt was mailed the check was apparently lost. 
The court ruled that despite the fact that the loss was owing 
the negligence the government, the debt was still due since 
there presumption law that check received con- 
ditional payment and until paid the debt remains. United 
States Johnston, United States District Court, Minne- 
sota, 183 F.Supp. 633. The opinion the court follows: 


BELL, D.J.—This action was commenced the plaintiff 
note held the Commodity Credit Corporation. 

There dispute but that the defendant Ralph Johnston 
connection with obtaining loan stored corn executed the note 
question March 1950 the principal amount $640.20. The note 
bears interest the rate with due date July 31, 1950. 
about July 27, 1950 the Commodity Credit Corporation purchased the 
note and the original named payee, First National Bank Cannon 
Falls endorsed and transferred the same the Corporation. 

The defense payment was raised Defendant’s Answer and 
testified his own behalf upon that issue. With respect such defense 
the defendant, course, has the burden proof. Harmon Adams, 
120 U.S. 363, S.Ct. 553, L.Ed. Holden Farwell, Osmun, Kirk 
Co., 223 Minn. 550, N.W.2d 641; Dunnell’s Minnesota Digest, 3rd 
Ed., Vol. 14, Sec. 7443a. stated AmJur., Bills and Notes, Sec. 
1035: 


The rule elementary that the defendant action 
promissory note who asserts that has paid part 
full, has the burden proving such payment.” 


There appears question but that defendant did make re- 
NOTE—For similar decisions see Digest (Fifth Edition) §1258. 
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mittance some form the Goodhue County Office, which 
office was charged with processing this particular loan, and certain 
the circumstances surrounding such remittance are not subject con- 
troversy. 

The evidence thus shows that some time prior May 31, 1951, de- 
fendant inquired the County office the amount which would 
required liquidate the loan. The local office that day sent letter 
defendant which indicated the total principal and interest due 
June 5th would $664.20, and specified that any check ac- 
ceptable should made payable Commodity Credit Corporation. 

Defendant returned this letter with the notation his handwriting 
the reverse side: 


“ck. enclosed for corn loan.” 


The letter and whatever enclosure accompanied was received the 
County office June 1951, for Repayment Record Form indicating 
receipt remittance $664.20 was prepared that day and copy 
supplied defendant. Such printed form bore typewritten statement: 


“Repayment accepted subject collection checks and 
verification principal and interest.” 


The basic disputed issue fact the case the precise nature 
the remittance made defendant. Since the evidence negatived any 
indication that all any part consisted cash must assumed the 
remittance consisted one more checks. 

The Plaintiff contends was one check, defendant’s personal check 
payable Commodity Credit Corporation, the amount $664.20. 
the other hand defendant claims the remittance consisted two 
more checks drawn others which payee had endorsed blank 
simply signing his name endorser. While defendant testified 
quite frankly admitted that had present recollection the form 
remittance and was unable recall the amounts such checks, their 
number from whom had obtained them. based his testimony 
solely the use the plural form “checks” the Repayment Record 
and his recollection that had occasion similarly endorsed checks 
for the payment other obligations. 

The testimony the other witnesses and the documentary evidence 
the case points more clearly the conclusion that defendant’s own 
personal check was received the County office. The testimony indi- 
cates was the invariable practice that office accept and receipt 
only for checks expressly made payable Commodity Credit Corpora- 
tion indicated the letter defendant May 31, 1951, making the 
less likely that checks endorsed blank, and defendant makes claim 
they were otherwise endorsed, would have been far acceptable 
result preparation the repayment record. 
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Secondly, would remarkable coincidence the defendant had 
available him the time combination checks made others 
aggregating the precise amount required liquidate the loan, $664.20, 
without the necessity some supplemental payment cash per- 
sonal check. Especially this true when the time element considered 
for defendant was only advised the amount due May and 
made his remittance June 1951. 

Finally whatever merit there might otherwise defendant’s reli- 
ance upon the use the plural form “checks” the Repayment Record 
indicating characterization the particular remittance referred to, 
cannot relied upon here for the County office was operating under 
instructions use that precise phraseology all such records 
shown the letter instruction here evidence. 


Thus based upon all the circumstances the case the conclusion 
inescapable that the remittance made was the form defendant’s 
personal check made payable Commodity Credit Corporation the 
amount reflected the Repayment Record. 

course, under the authorities the mere remittance such check 
was not sufficient itself constitute payment for: 

payment, and until paid the debt remains.” Minnesota 
Digest, 3rd Ed., Vol. 14, Sec. 7445. 


previously indicated defendant has the burden proving pay- 
ment, this case that the remittance check was completed 
actual collection and receipt funds. this respect the mere fact that 
defendant holds receipt not conclusive evidence payment but 
merely fact considered with all the other evidence the case. 
See Dunnell’s, supra, Sec. 7456. This particularly true where here 
the receipt conditional upon its face. This not case such New 
York Life Insurance Company Seifris, Cir., F.2d 391, which in- 
volved unconditional receipt nor case such Gendreau 
North American Life and Casualty Company, 158 Minn. 259, 197 N.W. 
257, another case cited defendant, where there was attempt 
vary and contradict written instrument the claimed ground 
mistake. Here there nothing inconsistent between the Repayment 
Form and the fact remittance check and defendant still bears the 
burden showing that the check was paid and this the defendant has 
failed. For the evidence ample and persuasive that the check ques- 
tion was lost and never presented. not the administrative offices 
where several searches were made for without result. Defendant testi- 
fied that such check ever cleared his bank and the records the 
bank where maintained his checking account and which are here 
evidence demonstrate that fact. 


Since the check lost payment has ever been made and the debt 
remains. Nor defendant absolved from the necessity completing 
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payment resort the principle Pohl Johnson, 179 Minn. 398, 229 
N.W.555. For even assumed that the loss the check and the 
consequent failure present the same was due negligence the 
employees and further that such failure could ascribed 
plaintiff the defendant has suffered loss prejudice thereby. Since 
the check was never presented cleared the defendant has parted with 
nothing. Lacking the element prejudice loss defendant the 
failure present the check immaterial and the case mentioned 
not applicable. 

The plaintiff being entitled judgment the Court has made and will 
file separately herein its Findings Fact, Conclusion Law and Order 
for Judgment. exception thereto reserved defendant. 


Commitment Bank Sufficient Support 
Sale Property 


rather unusual case has been decided Mississippi 
concerning the commitment bank. Two property owners 
residing out state decided sell their land and made 
offer the tenant who accepted after getting commitment 
from the president the bank loan him the necessary funds. 
The owners arranged through their local bank have deed 
and draft drawn the purchaser sent the bank which was 
make the loan the purchaser. When these papers were 
received the bank got touch with the purchaser who came 
the bank and, after looking over the deed, approved and 
told the bank draw the necessary papers for him sign. Both 
the purchaser and the bank president considered the purchase 
the property closed that time according their testimony 
the trial and that the sale had been consummated when the 
purchaser approved the deed, even though the funds for pay- 
ment were come from the bank rather than the purchaser. 

Shortly after this, but before the final papers had been 
signed the owners the land contacted the bank and re- 
quested that the deed and draft returned because they had 
decided sell the property some one else. Because the 
possibility controversy the bank refused turn over the 
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deed the purchaser and sued compel delivery. The 
court ruled that the deed should delivered the pur- 
chaser since the sale had fact been consummated. This meant 
that the request the owners stop the sale had come too late 
because the draft had already been paid. Even though the 
purchaser had not actually paid funds cover the draft, was 
sufficient that the bank considered the draft paid virtue 
its commitment the purchaser loan him money for the 
purchase. There was vigorous dissent three the court’s 
judges. Lewis Shorter, Supreme Court Mississippi, 
So.2d 79. The opinion the court follows: 


Lee, Shorter, his bill complaint, amended, sought 
require Mrs. Mary Catherine Upchurch Lewis and husband, Lester 
Lewis, and the Peoples Bank Mendenhall, Mississippi, return and 
deliver him certain warranty deed the Lewises him, which 
conveyed 340 acres land Simpson County, described therein, 
execute duplicate thereof, or, upon failure either, that com- 
missioner appointed make and deliver proper deed him. After 
the various pleadings were settled, the sole remaining issue was whether 
not the consideration for the deed was paid and the deed delivered 
prior the attempt the grantors stop delivery. the conclusion 
the trial the court found for the complainant, and entered decree 
awarding the relief prayed for. From that decree, the Lewises appeal. 

Mrs. Lewis, whom the title this land was vested, through the 
negotiations her husband, leased Shorter for pasture purposes 
March 29, 1948, for one year; and continued possession there- 
after. Lester Lewis her husband, wrote Shorter July 12, 1953, 
from Troutlake, Washington, that had decided offer the property 
for sale, and inquired Shorter wished make offer. July 
Shorter acknowledged receipt Lewis’ letter, thanking him for chance 
buy, and asked for his price. July 22, Lewis acknowledged receipt 
Shorter’s letter, and informed him that “Our asking price for 340 acres 
$12.50 per acre, taxes prorated, with down and balance terms 
desired”. Upon receipt this letter, Shorter went the Peoples Bank 
Mendenhall and got commitment from the president the bank 
make him loan $4,250 pay for this land. About this time, 
Upchurch, father Mrs. Lewis, went from his home Morehead, Mis- 
sissippi, see Shorter about the sale. Shorter informed him that 
was going accept the Lewises terms and was going write them 
send the deed the bank and asked Upchurch let them know also. 
August Lewis wrote Shorter that had received letter from 
Upchurch, advising that Shorter wanted the deed sent the 
bank, and asked for information together with directions about the deed. 
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the same date, August Shorter answered Lewis’ letter July 22, 
informed him that had made arrangements pay all the money, 
$4,250, and directed him send the deed the Peoples Bank Men- 
denhall for collection, and informed him that the bank would remit the 
money return mail. This letter obviously crossed Lewis’ letter the 
same date the mail. any rate August Howard Davis, 
attorney, wrote Mrs. Lewis the State Washington that, the 
request her father, Upchurch, was enclosing deed for ex- 
ecution her and her husband Shorter, and suggested the drawing 
draft Shorter, together with other suggestions. sent carbon 
copy this letter Shorter. 


After Shorter had accepted the proposal and had received the copy 
the letter from the attorney, called the bank several times 
ascertain whether the papers had arrived. August 13, the deed, ex- 
ecuted the Lewises, was forwarded the Peoples Bank Menden- 
hall the Hood River Branch the First National Bank Portland, 
Oregon, with draft drawn Shorter the sum $4,217.85, which, 
added $4.95 and $27.20 for documentary and mineral stamps, res- 
pectively, aggregated $4,250, with instructions deliver the deed 
Shorter upon payment the draft. 

The Peoples Bank received these papers August and notified 
Shorter, who came the next day, checked the deed, and found 
satisfactory. Both Shorter and Sidney Davis, President and Cashier 
the bank, testified that Shorter accepted the deed and wanted sign 
and execute then the necessary papers consummate the loan which 
was realize, under the previous commitment from the bank, the 
$4,250 with which was pay for this land. Davis, the banker, tes- 
tified that, after Shorter contacted him about the loan and prior the 
receipt the deed, checked with the bank’s attorney, who was fam- 
iliar with the general basic title this land, and found that was 
good title. Except for the preparation the note and deed trust and 
the mere formality the attorney writing certificate, the loan 
would have been fully closed that day, thus actually effecting the pay- 
ment the draft. Both Davis, for the bank, the lender, and Shorter, 
the borrower, considered that the money was then available pay 
the draft. The balance the transaction was mere routine; and far 
the deal was concerned, they treated had been closed. They 
both testified that Shorter gave the deed back Davis order that 
might prepare the necessary papers signed Shorter and his 
wife. 

Shorter’s version can seen from the following answers: “When 
got the price, came straight down here and Mr. Davis told 
specifically that would let have the money buy it.” When 
Davis “handed the deed for inspection told him was 
with and accepted the deal. gave him back the deed 
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finish the papers that had finish and left his care for that 
purpose. was have all the papers fixed ready for and 
wife come and sign.” was “ready, willing and able execute 
the necessary papers And accepted the deed was and gave 
back him hold for finish completing the loan.” 
did not have $4,250 the bank, but had Mr. Davis’ word that 
was good had put there, Mr. Davis’ word was good and 
had promised that.” 


Certain answers Sidney Davis, called witness the 
defendants, were follows: made the commitment Shorter for 
the loan about three weeks month previously. “Had you the 
meanwhile, prior this date when the deed was delivered Mr. Shorter 
and subsequent his original contact with the bank, checked with your 
attorney, Mr. Sikes, whether not was familiar with the gen- 
eral basic title and you found was good title? Yes. sir.” While, 
August 18, when Shorter accepted the deed, did not actually give the 
bank $4,250, confirmed him prior agreement made with Mr. 
Shorter before bought the land Mr. Shorter wanted prepare 
his papers the day came see the deed. was ready execute the 
instrument that time.” did not have sufficient money the 
bank his own name take care it, “but had commitment 
believe you stated while ago response the question 
counsel that president and cashier the bank that you considered 
that with the committal the bank Mr. Shorter that payment 
had been made the bank $4,250 with the deed being held 
security that the formalities might completed. that correct? 
You considered that actually $4,250 was available the bank? 
Yes, Other than the ministerial duty executing the mort- 
gage, which had already agreed execute and which you had agreed 
accept, you considered final transaction? Yes, sir”; and 
advised Attorney Davis and Mr. Lewis when they called over the 
telephone stop the deal. His words Davis over the telephone were, 
told you over the phone—that the transaction had gone too far and 
that Mr. Shorter was ready and able pay and that had obligated 
the bank make the loan and that for all practical purposes was 
closed deal.” true that several other answers this witness, 
isolated taken out context, themselves alone, could deemed 
conflicting; and, believed, would warrant different conclusion. 


Here was the bug under the chip: Sometime the afternoon 
August 18, Bridges offered Shorter $7,500 for the timber His offer 
not being accepted, Bridges called the Lewises over the telephone the 
next day offered them $7,500 for the timber. the 20th, Howard 
Davis, the attorney, called Davis, the banker, over the telephone and 
ordered him return the draft and deed. This telephone call was con- 
firmed letter. wire was also received from Lewis. has been seen, 
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Banker Davis advised attorney Davis, the telephone conversation 
just mentioned, that the transaction had gone too far; that Shorter 
was ready and able pay; that he, Davis, had obligated the bank 
make the loan; and that for all practical purposes was closed deal. 


Shorter and wife executed the deed trust August 22, and tend- 
ered the money the bank; and upon its failure deliver the deed 
him, filed his suit the chancery court against both the bank 
and the Lewises and again tendered the amount $4,250 into court. 


Now true that “Where bank receives commercial paper for 
collection merely, the relationship which arises between the depositor 
and the bank that principal and agent. The agency thus created 
Banking, 218, pp. 466—467. And “Ordinarily bank the agent 
its depositor with respect collection paper, but becomes his 
debtor after collection.” Banks and Banking, 280,p. 583. 
also true that “Unless the bank has lien for past present 
advances, the owner paper which has been sent the bank for 
collection has the right, any time prior collection, revoke the 
bank’s authority collect, and demand the return the paper, 
and refusal comply with such demand operates conversion.” 
C.J.S., Banks and Banking, 217, 466. Obviously delivery 
the deed occurred unless until the fulfillment the condition, that 
is, until the deed was accepted and the money paid. See 
Deeds, 43d, 244; Mississippi State Highway Commission 
Anderson, 183 Miss. 458, 184 So. 450. 


The case turns the narrow question whether not, under 
the evidence, there was fact payment the money the bank and 
delivery the deed Shorter before notice stop delivery. 

After the efforts her husband and father had resulted finding 
potential buyer the land, and after her attorney had prepared and sent 
her deed consummate this sale and purchase, exact conformity 
the negotiations and representations her husband, Mrs. Lewis, 
together with her husband, executed and acknowledged the deed 
Shorter. She then entrusted her husband deliver upon payment 
the consideration, and turn attached draft, drawn 
him Shorter and payable the Peoples Bank, and deposited with 
the bank Oregon. That bank turn forwarded the deed and draft 
through regular channels the Peoples Bank, advising that “You are 
authorized deliver Mr. Shorter this warranty deed upon payment 
the draft above mentioned.” Obviously Mrs. Lewis and her forwarders 
had right stop delivery the deed after payment the draft. 
The bank, under its commitment Shorter, considered that had the 
money hand pay the draft. refused return the draft. Its 
president testified that considered the deal closed August 
18, two days before the notices stop delivery the deed were re- 


THE BANKING LAW JOURNAL 


ceived. Thus when the notices were received, the relation between the 
bank and Mrs. Lewis and her forwarders was that debtor and creditor, 
because, under the agreement between Shorter and the bank, the bank 
had stepped into Shorter’s shoes, and its acts and conduct, had 
effect received the money from Shorter with which pay the draft, 
and had made itself liable Mrs. Lewis and her forwarders for the 
proceeds thereof. 

was the peculiar province the chancellor, the trier the 
facts, reconcile possible conflicts the various statements the 
witnesses and resolve and determine the facts. found, from all 
the evidence, that payment the draft, the amount the consideration 
for the deed, had been assured the Peoples Bank and that there was 
delivery the deed August 18, which was two days before the 
attempt stop payment and delivery. The effect this finding was 
that the bank, lieu requiring Shorter deliver manually 
$4,250, substituted its commitment him for the money and thereby 
paid the draft before notice stop delivery was given. There was 
substantial evidence sustain the finding, and cannot say that the 
chancellor was manifestly wrong. 


Wherefore follows that the decree the lower court should be, and 
is, affirmed. 
Affirmed. 


ROBERDS, PJ., and HALL, HOLMES and ARRINGTON, 
concur. 


ETHRIDGE, Justice 


opinion the judgment rendered this case departs sub- 
stantially from established legal principles with reference the right 
drawer revoke draft sent bank for collection with deed at- 
tached. deposit for collection transaction which draft other 
instrument providing for the payment money deposited with bank 
act agent the depositor for its collection. The universal rule ap- 
pears that the owner paper which has been sent bank for 
collection has the right, any time prior collection, revoke the 
bank’s authority collect, and demand the return the paper, and 
refusal comply with such demand operates conversion. 
C.J.S., Banks and Banking, 217. The relation which arises between 
the depositor and the bank that principal and agent. The relation 
debtor and creditor does not arise prior the collection the 
instrument deposited. Ibid., 218; Bank Shaw Ransom, 1916, 112 
Miss. 440, So. 280; Marine Bank Trust Co. Triplett, 1928, 149 
Miss. 274, 115 So. 202. These principles are well-established both 
Mississippi and elsewhere. view that the undisputed facts, 
distinguished from the conclusions witnesses, show that the 


258 THE BANKING LAW JOURNAL 


authority the Peoples Bank collect was revoked Mrs. Lewis 
prior collection and delivery the deed, and that there was 
delivery. 


The controlling opinion states that the question whether fact 
there was payment by, and delivery the deed Shorter before 
the bank’s authority collect was revoked Mrs. Lewis. answers 
this inquiry the affirmative the theory that the bank, under its 
commitment Shorter, considered that had the money hand 
pay the draft; that under the agreement between Shorter and the bank, 
the bank had stepped into Shorter’s shoe, and had effect received 
the money from Shorter with which pay the draft; that the bank 
substituted its commitment Shorter for payment Shorter the 
money, before notice stop delivery was given; and that conflicts the 
various statements the witnesses were resolved the trial court. 
However, the facts and what happened seem undisputed. With 
deference, the controlling opinion gives determinative effect the 
conclusions the witnesses Shorter and Davis, President the Peoples 
Bank, and thus draws conclusion delivery prior revocation. 


The bank received the draft and deed from Mrs. Lewis, through 
the Portland bank, August 17. The letter from the Portland bank 
the Mendenhall bank expressly described the latter’s agncy: “You 
are authorized deliver Mr. Shorter this warranty deed upon pay- 
ment the draft above mentioned.” Shorter testified that had 
previously “arranged” for the bank lend him the money. did 
not have his account. However, undisputed that when 
August examined the deed and returned Mr. Davis, the 
bank president, had not completed any arrangement for the loan and 
had not fact received the loan. Shorter said that Davis handed 
him the deed “for inspection”, and that advised Davis was all 
right and “gave him back the deed finish the papers that had 
finish and left his care for that purpose.” admitted that Davis 
was then have all the papers “fixed ready for and wife 
come and sign.” The Shorters were execute note and deed trust 
for the amount the loan Shorter from the bank, and the bank also 
was obtain title certificate from its attorney. Before Shorter had 
completed the necessary details for the loan, Mrs. Lewis, through her 
representatives, revoked August the bank’s authority collect 
the draft and deliver the deed. The present suit was filed Shorter 
August 22, two days thereafter. Shorter testified that closed the 
loan and obtained the $4,225 from the bank August 22, two days 
after Mrs. Lewis had revoked the bank’s authority. This fact un- 
disputed this record. cross-examination Shorter stated that 
August gave the deed back Davis “to hold for finish 
completing the loan”. was relying Davis’ commitment. But 
course Mrs. Lewis was not relying Davis’ commitment Shorter. 
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There showing that she knew anything about this particular com- 
mitment. 


Shorter said that his loan with the bank was actually closed and 
completed August 22, and that that time did not actually 
have the money apply the deed, except “Mr. Davis’ word”. After 
appellant had revoked the bank’s authority, Davis refused deliver 
the deed Shorter. Shorter was asked, “Why did you borrow this 
money from the Peoples Bank August 22-” answered, “To take 
care what hadn’t been finished.” therefore admitted that had 
not finished the necessary preliminaries loan from the bank 
August when appellant revoked the bank’s authority deliver. 


The only other witness whose testimony pertinent the issues 
this case Sidney Davis, President and Cashier the Peoples 
Bank Mendenhall. stated that sight draft forwarded 
his bank for collection, “We remit when have received authority 
either charge the account receive cash.” course neither these 
contingencies had occurred when appellant revoked the bank’s author- 
ity. Davis testified that when saw Shorter August Shorter did 
not actually pay the bank any cash money, but that confirmed 
prior agreement that the bank had made with Shorter lend him the 
money. Davis was not willing advance the money until the note and 
deed trust were executed, and the bank obtained attorney’s title 
certificate. said, “It not customary advance money until then.” 
testified that Shorter did not have sufficient deposits the bank 
August pay the draft, and that the time appellant revoked 
the bank’s authority “no cash money had been delivered” the bank 
Shorter. Davis’ own conclusion banker was that for all practical 
purposes “it was closed deal” when Shorter told him the 18th 
that would accept the deed written and would complete loan 
from the bank. But course that was only his conclusion, and was 
not statement fact. 

Davis was asked, “When was the money actually loaned Mr. 
Shorter?” replied, “On August 22, 1953”, which was two days after 
appellant had revoked the bank’s authority deliver the deed. Finally, 
Davis testified follows: “Q. What was your intention when you 
handed the deed Mr. Shorter? Did you intend for him take the 
deed and record it? ... What was your intent you handed 
him the deed? intent was let him examine that deed and 
see was order and see that was the land had bought. 
examine the deed? see that was the land had bought. 
complete the execution the deed trust the bank and wind 
the transaction You did not consider the transaction closed 
and that could then take the deed and record from that moment 
on, did you? No, sir.” Davis’ own admission, naturally 
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had intention letting Shorter have the deed until had signed 
the note and deed trust the bank, and certainly had intention 
purpose delivering Shorter August 18, until those neces- 
sary business details were consummated. matter common 
practice and experience among members the bar and businessmen that 
the money representing loan from bank borrower not ad- 
vanced until the borrower has executed promissory note and the 
necessary deed trust other collateral secure and until the 
title has been cleared date. The president the Mendenhall bank 
admitted that was his practice and that had intention deliver 
the deed Shorter August 18, until the papers for the loan were 
executed. Yet the effect the controlling opinion hold that the 
execution the note and deed trust, and the obtaining title 
certificate were mere incidental details, the absence which did not 
preclude delivery the deed August 18. seems that the 
holding contrary the undisputed facts this case, accepted 
and sound business practices, and established rules law. 


The majority opinion holds that the bank had substituted its com- 
mitment Shorter for the cash money, and had thereby paid the draft 
before revocation authority. However, can find evidence sup- 
port the conclusion that the bank had fact substituted its commit- 
ment Shorter for payment Shorter the draft cash. Cer- 
tainly Mrs. Lewis had intention any such substitutions, and more 
importantly, the bank clearly had authority and intention 
make such substitution. August Shorter had refused sign 
the loan papers, the bank without doubt would have considered that the 
draft was not paid, and fact would not have been paid. Unquestion- 
ably, the bank’s title certificate August had reflected de- 
fective title, the bank would not have made the loan Shorter, and 
would not have paid the draft. The result reached our judg- 
ment here seems wholly unwarranted the undisputed 
facts, and established business customs and rules law. 


Accepted Payment”. The general rule that bank having 
paper for collection negligent receiving payment therefor any- 
thing but money, unless special authority otherwise shown. 
There was such special authority here. The same text states the 
basic rule follows: “The collecting bank may accept payment, 
solvent, check drawn itself and based sufficient deposit, 
its own certificate deposit; but cannot accept lieu money 
note other claim against itself, which the debtor may have, matter 
how valid the claim.” Bank Montreal Ingerson, 1898, 105 Iowa 
$49, N.W. 351. Here there was equivalent paying the draft 
crediting its amount the drawer, Mrs. Lewis. Davis, the bank presi- 
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dent, does not contend that any such credit was made attempted 
made. 

The controlling opinion suggests that the bank’s commitment 
Shorter was substituted for Shorter paying the money. But course 
there was valid substitution the drawer, Mrs. Lewis. The bank’s 
limited agency for collection and delivery the deed contemplated 
such unusual departure from standard business practice. The basic 
rule stated Deeds, 43d, 244: “Where deed given 
third person hold until the performance some act the 
grantee the happening some contingency, does not operate 
delivery the grantee, until the performance such condition, and 
delivery the depositary contrary the directions the grantor will 
not pass the there were attempted delivery the deed, 
and all the testimony indicates there was not, still delivery the 
bank contrary the directions Mrs. Lewis would not pass the title. 
The trial court’s opinion was based upon the mistaken idea that the 
deed was placed the Peoples Bank under irrevocable escrow con- 
tract. But this position untenable, because Mrs. Lewis never signed 
any contract sell this land, any escrow agreement. Nor there 
any showing that there was intention create irrevocable escrow 
agreement. C.J.S., Escrows, The majority opinion does not 
mention that theory. 

view that the undisputed facts, distinguished from 
the witnesses’ conclusions there was payment the draft and deliv- 
ery the deed prior revocation the bank’s authority deliver it. 
Mrs. Lewis had the power any time prior collection revoke the 
bank’s authority, and under the testimony both Shorter and Davis 
this was done. Hence would reverse the decree the trial court and 
render judgment for appellant. 

KYLE and GILLESPIE, JJ., join this dissent. 


Supreme Court Rules Corporate Notes Not Subject 
Stamp Tax 


The United States Supreme Court has ruled that long term 
promissory notes corporation are not subject the document- 
ary stamp tax. The government suit against the Leslie Salt 
Company collect $4,000 such tax the corporation’s two 


year promissory notes for million claimed that the instruments 
were subject the tax since they effect represented the same 
sort financing done with debentures and other debt financing 
instruments which are subject the tax. The high court rejected 
this contention and ruled that regardless this similarity the notes 
are not subject the tax under the terms the statutes. 
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Joint Bank Account Conclusively 
Presumed Belong Surviving 
Depositor 


husband opened savings account bank his own 
name. Later had the name his son added the account 
joint depositor, submitting the correct signature cards and 
information the bank have the account put both names. 
The bank made the change without actually opening new 
account merely adding the name the son. Still later the 
husband had the bank change the account exclude the son 
but include his wife joint tenant. Again the bank did not 
open new account but only deleted the name the son and 
added the name the wife. When the husband died daughter 
was appointed special administratrix and the bank paid over 
the account her that capacity. 


Subsequently the wife brought suit against the bank claim- 
ing that she was entitled the entire proceeds the account 
surviving joint depositor. The court, ruling against the 
bank, held that the wife was entitled the funds since the 
statutes raised conclusive presumption that the absence 
fraud undue influence, neither which was alleged here, 
was the intention the depositors vest title the surviving 
joint depositor. Medeiros Cotta, Bank Newman, Cross- 
Complainant and Respondent, District Court Appeal 
California, 286 P.2d 546. Part the opinion the court 
follows: 


VAN DYKE, plaintiff and appellant Maria Medeiros 
and Manuel Medeiros, now deceased, were husband and wife, Manuel, 
October 29, 1940, opened savings account the Bank Newman, 
defendant and respondent. This account stood solely the name 
Manuel. Shortly thereafter Manuel requested that the name his son 
John added the account. supplied signature card signed 
himself and John, which contained substantially the contract referred 
Section 852 the Finance Code. all times material herein that 
statute stated that when deposit made bank person the 
name such depositor and another person and form paid 


NOTE—For similar decisions see Digest (Fifth Edition) §426. 
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either the survivor, the deposit and any additions thereto become the 
property such persons joint tenants; and that the making the 
deposit that form, the absence fraud undue influence, con- 
clusive evidence any action proceeding, which either such bank 
the surviving depositor party, the intention the depositors 
vest title the deposit and the additions thereto such survivor. 
new account form was opened the time John’s name was added 
the account and new number was assigned it. During 1945 Man- 
uel again went the bank and orally requested official thereof 
strike the name John from the records the account and substitute 
therefor the name his wife Maria. This was done and new signa- 
ture card signed Manuel and Maria was filed the bank, containing 
substance the same matter contained the first signature card. Again 
new number was given the account and new account form was 
set the records the bank. However, both transactions 
official the bank testified follows: Since the first deposit Manuel 
the bank had had only one account its records; upon Manuel’s request 
that John’s name entered the account and upon receipt the sig- 
nature card signed Manuel and John they had made the requested 
changes; they had taken John’s name off the request Manuel and 
had put Maria’s name its place when they had received the signa- 
ture card Manuel and Maria; the second transaction was supposed 
have canceled out the first; the second joint signature card canceled out 
the first and the method followed was the way they generally handled 
such transactions the bank. Manuel died March 20, 1949. 
was survived Maria, his widow, and two daughters and two sons 
former wife. June 1949 his daughter, Mamie Cotta, was ap- 
pointed special administratrix his estate. few days after her letters 
were granted she went the bank and her request the bank turned 
over her the sum $5,000, that sum being the balance the account 
when Manuel died. She placed the money her account adminis- 
tratrix. Shortly thereafter she expended considerable amount the 
money the payment funeral expenses and the like. Manuel’s will 
was admitted probate August 17, 1950, letters being granted John. 
Mamie filed her final account special administratrix which was settled 
August 21, 1950, and under the order the court she turned over 
John, executor, all moneys then her hands, including what remained 
the money she had obtained from the bank. August 14, 1950, plain- 
tiff and appellant filed this action against the bank and Mamie, special 
administratrix, asking that she decreed have been the owner, sur- 
vivor, the balance hand the bank account the time Man- 
uel’s death and that she have judgment against the bank for said sum, 
together with interest from the date death. She alleged Mamie, 
administratrix, claimed some interest for the estate Manuel and asked 
judgment that such interest did not exist. 


264 THE BANKING LAW JOURNAL 


the transaction whereby the name Maria was added the 
account and the name John was stricken off, the court found: “that 
there was transfer the joint tenancy bank account between Manuel 
Medeiros, deceased, and John Medeiros joint tenancy bank 
account between plaintiff and Manuel Medeiros, deceased, which was 
legal although not accordance with the usual procedure. That the 
[savings account] provisions requiring agreement writing and the 
presentation the passbook were for the protection the Bank New- 
man and probably were waived when officer the Bank Newman 
‘short-cut’ the procedure, and, with the consent and direction Manuel 
simply accomplished the ultimate result striking out the 
name John Medeiros and substituting the name Maria Medeiros, 
the plaintiff herein.” Nevertheless, the court found: “That not 
true that upon the death Manuel Medeiros the plaintiff, Maria Me- 
deiros, became the sole owner said money deposit said account”; 
that Maria had interest the money deposit the date Man- 
uel’s death except such interest she received under Manuel’s will, 
which interest, devise her decedent’s bank accounts, was subject 
the payment therefrom debts, expenses last illness and probate 
costs paid therefrom Mamie special administratrix. The re- 
mainder had, the court found, been ordered paid appellant final 
distribution the estate Manuel. The court concluded that this 
action Maria could take nothing and further that she was estopped from 
recovering anything; that she had been guilty laches for failure 
prosecute this action within reasonable time. Judgment accordingly 
was entered and Maria appeals. 


The legislation referred to, existed when the transactions here 
question occurred, has been construed the courts this state 
setting two presumptions: First, that deposit the names the 
depositor and another person “in form paid to” either the sur- 
vivor them becomes the property such persons joint tenants. 
This presumption not conclusive and may overcome proof that 
the owner depositor when making the deposit had intention create 
true joint tenancy. The second presumption, that the absence 
fraud undue influence was the intention the depositors vest 
title the survivor, is, however, conclusive. order that the conclusive 
presumption may applicable there must survivor, and even then 
the presumption applies only favor the survivor moneys still 
remaining the account the time death. does not apply 
respect money withdrawn either the depositors during life even 
one the depositors has subsequently died. Paterson Comastri, 
Cal.2d 66, 71, 244 902. When Manuel added John’s name co- 
owner with his own the records the bank the contract signed 
himself and John and filed with the bank presumptively evidenced the 
creation joint tenancy between himself and John. However, the 
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terms the statute which became part the contract, Paterson 
Comastri, supra, Cal.2d page 72, 244 P.2d 902, either Manuel 
John could draw part whole any balance the account any 
time during the lifetime both, and the bank, upon honoring the with- 
drawal, would receive statutory clearance. practical effect Manuel did 
withdraw the whole balance when requested the bank take the name 
John off the record the account and insert the name his wife, 
Maria, lieu thereof. The trial court aptly described the process 
simply “short-cut” adopted the bank officer. Manuel could have 
withdrawn the entire sum and then redeposited new account 
joint form for the benefit himself and Maria. sure, this 
would not have destroyed any way the real interest John, any 
had, and such interest did have could follow the fund. 
Wallace Riley, Cal.App.2d 654, 665, 807. But neither the 
bank nor the personal representative the deceased, Manuel, can claim 
the rights John. John was party this proceeding cross-de- 
fendant and herein stipulated that made claim individually any 
part the money represented the bank account that had stood the 
names Manuel and himself prior the time when his name was taken 
from the records and that Maria substituted therefor. When the ac- 
count was changed the bank acquiesced and joined proceeding which 
amounted complete withdrawal the balance the account from 
the joint account Manuel and John and redeposit the same sum 
the joint account Manuel and Maria. had its statutory clear— 
ance and that clearance has not been challenged. When, therefore, Man- 
uel died, conclusive presumption arose any proceeding thereafter 
which Maria and the bank were parties that she was the sole owner 
the balance remaining the account. claim has been made 
this proceeding that either fraud undue influence was involved set- 
ting the joint account herself and her husband. This conclusive 
presumption applied any claim Mamie John personal repre- 
sentative Manuel’s estate. The paying the fund over Mamie 
administratrix was wholly without authority and was violation 
the bank’s contractual duty Maria. For the bank must held re- 
sponsible unless can maintain other and affirmative defenses. 


The trial court having found, and justifiably have said, that, 
what occurred between Manuel, Maria and the bank when Maria’s 
name was substituted for that John, transfer was made, its further 
finding that, upon the death Manuel, Maria did not become the sole 
owner the balance the account, against law and could have 
support any evidence attacking the conclusive presumption that 
survivor she was such sole owner thereof. Kilfoy Fritz, 125 Cal.App. 


291, 294-295, 270 579. 


The court found that Maria was estopped claim anything sur- 
vivor the joint account, and that she had been guilty such laches 


266 THE BANKING LAW JOURNAL 


beginning her action that relief was barred her. these two addi- 
tional grounds the court denied her any relief. think the record fails 
support these findings. 

begin with, Maria’s complaint alleged facts from which either 
estoppel laches could inferred. Under such circumstances, 
general rule that one who relies upon estoppel laches defense 
must plead facts constituting such estoppel laches where, here, 
there opportunity Phoenix Mutual Life Ins. Co. Birke- 
lund, Cal.2d 352, 363, 175 The bank did not plead either de- 
fense. True, the bank set the history the account have re- 
lated and pleaded that had upon demand Mamie admini- 
stratrix paid the balance into her hands and also pleaded the provisions 
Manuel’s will, document which course was not party and 
which had not even been probated Manuel’s will when the funds were 
paid Mamie. There was nothing the pleaded history the ac- 
count the transmittal the funds Mamie from which estoppel 
laches favor the bank could established. The bank was party 
the agreement which upon the death Manuel vested Maria sole 
ownership the funds. was the bank’s duty hold the fund until 
paid upon her order. Even Maria knew that the funds had been 
wrongfully paid Mamie she could, far the bank was concerned, 
completely ignore the unauthorized disbursement and hold the bank 
its contractual obligation action brought any time within the stat- 
ute limitations. After the money had been paid Mamie was de- 
manded the bank Maria. The demand was refused. The bank must 
charged with knowledge that paid the funds without authority, 
much would the case disbursed the credits checking ac- 
count without the order the depositor. all times the bank knew 
that its purported disbursement the funds Mamie was completely 
nugatory and did not diminish one whit its obligation Maria. Judg- 
ment must for Maria against the bank. 


Bank Must Pay Interest Escrow Funds 
Wrongly Withheld From Claimant 


sum money was deposited bank held escrow 
according the terms contract between buyer and sel- 
ler. The buyer deposited the funds and was agreed they 
were paid over the seller when certain consents sell 
bus line had been received from village board and the public 
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service commission. the buyer did not fact consummate 
the purchase after the consents were received the funds were 
the seller liquidated damages; the consents were 
not received, the funds were returned the buyer. 


The seller was able get the consents and notified the 
bank which, for reasons not apparent the decision, deter- 
mined that should not pay the funds the seller without the 
approval the buyer. turned out the buyer objected 
the payment grounds that the consent the public 
service commission was invalid. The court resolved that the 
consent was valid and further, that regardless the validity 
the consent, the bank was obligated make payment the 
seller when the consents were submitted it. 


The court also ruled that the bank was liable for interest 
the amount wrongly withheld. offered the bank the 
advice that had wanted keep from making the decision 
regarding the correct ownership the funds and the same 
time avoid liability for payment interest, the bank should 
have paid the money into court and brought interpleader 
action join the two claimants. Lindley Robillard and St. 
Lawrence County National Bank, Supreme Court New 
York, 144 33. The opinion the court follows: 


DEL VECCHIO, J.—On May 20, 1948 the individual parties this 
action executed contract which defendant Robillard agreed sell 
plaintiff bus route running between Potsdam and Massena, together 
with the necessary buses and equipment and consents the Village 
Massena. The purchase price was $7,000, which $1,000 was deposited 
escrow with the defendant St. Lawrence County National Bank upon 
execution the agreement, the balance paid upon transfer 
title. With regard the $1,000 payment, the agreement provided: 


“5. understood and agreed that the sum $1,000.00 
deposited hereunder the buyer shall held and kept escrow 
the St. Lawrence County National Bank Canton, New York, 
and shall delivered the seller, and when the consent 
the Village Board the Village Massena has been transferred 
the buyer, and the consent the Public Service Commission 
the State New York the sale and transfer herein agreed 
upon has been obtained, being agreed that such consents 
obtained, and the buyer refuses perform this agreement, said 
sum $1,000.00 deposited escrow shall considered 


268 THE BANKING LAW JOURNAL 


liquidated damages, but the event that the aforesaid consents 
shall not obtained, then said sum $1,000.00 shall returned 
the buyer.” 


appears, without dispute, that plaintiff has never paid the remain- 
ing $6,000 the purchase price and that the transaction contemplated 
between the parties has never been consummated. Plaintiff brought the 
present action compel re-delivery him the $1,000 escrow deposit. 
Defendant Robillard, the other hand, has made motion for judge- 
ment dismissing the complaint upon the ground that does not state 
cause action, for summary judgement the ground that there are 
triable issues, and for judgement over against the co-defendant, St. Law- 
rence County National Bank, directing delivery Robillard the de- 
posit question. 

Defendant Robillard’s affidavits and documentary evidence attached 
thereto conclusively establish that the condition upon which the $1,000 
escrow deposit was delivered the seller, and which precluded re- 
turn the money the buyer, did fact occur. That is, both the Vil- 
lage Board the Village Massena and the Public Service Commission 
consented the transfer the Potsdam-Massena bus line from defend- 
ant Robillard the plaintiff. Upon the happening those events, 
Robillard became entitled under the specific provisions section “5” 
the contract, delivery the bank the deposit which was 
considered liquidated damages when, here, plaintiff-purchaser sub- 
sequently refused perform under the agreement. 


regard insufficient the statement answering af- 
fidavit that the consent the Public Service Commmission “in the 
opinion deponent, consent within the meaning the agreement 
entered into between the parties hereto, for the reason that deponent be- 
lieves that when the Public Service Commission approved the trans- 
action, they were not fully informed the true condition the equip- 
ment and buses used the operation and business this bus route, 
and that such condition was fraudulently concealed the defendant, 
John Robillard.” Plaintiff has offered factual proof support 
this statement. Moreover, inasmuch the consent the Commission 
was fact issued and the parties were free act accordance there- 
with, not believe plaintiff may here question the basis that con- 
sent the absence some action the Commission itself impeaching 
its determination. 


opposition defendant’s motion for summary judgment, plaintiff 
asserts that triable issue fact with regard the validity the con- 
tract presented the allegation the complaint “That the true 
condition the buses said route and the equipment pertaining 
the operation thereof was fraudulently concealed from plaintiff de- 
fendant, John Robillard.” 
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Opposed that bare allegation, however, are the statements de- 
fendant Robillard’s affidavit uncontradicted plaintiff “that for 
some two years prior May 20th, 1948 (the date the agreement) 
deponent had his employ the operation said bus line, the plaintiff, 
who operated deponent’s busses and was thoroughly familiar with de- 
ponent’s equipment” and that “Plaintiff Lindley, deponent’s employee, 
resided Potsdam, New York, and was more less charge the 
Potsdam-Massena operation subject the supervision deponent.” 
The papers presented the motion also include report the Chief 
Valuation Engineer the Public Service Commission, dated March 
1949, appraising the property transferred $6929.12, value sub- 
sequently accepted the seller. 

Defendant Robillard has presented documentary proof—in the form 
contract provision No. and the consents the Village Board 
Massena, and the Public Service Commission the proposed trans- 
fer—which creates prima facie defense plantiff’s action for breach 
the agreement. has now become incumbent upon plaintiff show, 
affidavit other proof, facts sufficient raise issue with respect 
the verity and conclusiveness such documentary evidence. Lederer 
Wise Shoe Co., 276 N.Y. 459, 544; Schoenfeld Modern 
Silver Linen Supply Co., 279 App.Div. 49, 107 N.Y.S.2d 861. This 
has failed do. “The mere allegations the complaint not con- 
stitute proof sufficient defeat motion for summary judgment.” Pribyl 
Van Loan Co., Inc., 261 App.Div. 503, 504, N.Y.S.2d 

Finally, plaintiff opposes the motion for summary judgement upon 
the his answering affidavit—that there was 
cient legal tender performance defendant Robillard obligating 
plaintiff complete the contract. Again, however, plaintiff has failed 
set forth any factual proof support that claim. Moreover, although 
states that the facts tender set forth defendant affi- 
davit are untrue, does not deny the statements appearing the affi- 
davit William O’Connell, Esq. relating certain acts occurring 
May 1949, which statements, based upon deponent’s personal know- 
ledge, establish sufficient legal tender performance defendant 
Robillard. 


This Court the opinion that triable issue fact presented 
the pleadings, affidavits and documentary evidence before it. Accord- 
ingly, the motion the defendant Robillard for summary judgment 
granted and the complaint dismissed. 

With regard defendant Robillard’s request for determination 
rights between himself and the co-defendant, The St. Lawrence County 
National Bank, Robillard entitled order granting judgment 
his favor against the bank the sum $1,000, representing the escrow 
deposit held the latter, with interest thereon from July 1949, the 
date demand. 
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Defendant bank has submitted affidavit its president opposing 
award interest upon the ground that, escrow agent, has always 
been willing pay the deposit whomever the plaintiff and individual 
defendant might agree was entitled thereto but that the parties have 
failed jointly execute such agreement instruct the bank 
the proper payee. 

This Court the opinion that the foregoing statement not 
proper basis for denying interest for the period following demand during 
which the bank wrongfully witheld the funds from defendant Robil- 
lard. Nothing the contract sale the escrow instructions the 
bank entitled the latter demand joint authorization for delivery 
the escrow deposit. the contrary, letter transmittal accompany- 
ing copy the agreement and the original deposit, bearing date May 
20, 1948 and signed both plaintiff and the individual defendant, stated 
that the $1,000 deposit “as appears No. the contract, held 
and kept you and delivered the holder, John Robillard, when 
the consents are obtained.” July 1949 the bank was notified that 
the consents had been obtained and demand was made the seller for 
the $1,000. There nothing the pleadings motion papers indicate 
that the bank was advised plaintiff not deliver the money Robil- 
lard. appears from letter July 1949 that the bank made its own 
determination require joint authorization payment the escrow 
deposit. 


The contract and escrow instructions delivered the bank were 
clear and unambiguous and there was doubt whom the money be- 
longed. However, the escrow agent was uncertain which the 
claimants was entitled payment, had available remedy the nat- 
ure interpleader which could have deposited the fund into court 
and been relieved further liability the parties. Civil Practice Act, 
§§285, 286; Supreme Lodge Honor Stapf, Sup., 160 
1051. 


Defendant bank also relies section the Federal Reserve Act 
barring the award interest this litigation. true that the 
statute cited, U.S.C.A. forbids payment interest member 
banks demand deposits and, for that reason, defendant Robillard 
not entitled interest between the date deposit and the date de- 
mand. However, there nothing the statute indicate that 
intended apply anything other than the regular interest credits 
ordinarily made time and savings deposits. does not protect de- 
fendant bank from liability for the interest awarded compensation 
for its wrongful retention, after demand, money which the de- 
fendant Robillard was legally entitled. See Steingut Guaranty Trust 
Co. Y., Cir., 161 F.2d 571. 


Order accordingly. 
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Checks Payable Bank Having 
Interest Them Held Payable 
Bearer 


Two insurance companies—one insuring depositor and 
the other insuring bank—brought into contention two pro- 
visions the Negotiable Instruments Act recent case. 
trusted employee the depositor-company had for many 
years fraudulently taken checks signed his employer, made 
them payable the drawee bank and cashed them the bank. 
then appropriated the proceeds for his own use. When 
this was discovered the depositor’s insurance company brought 
suit against the bank, alleging that the bank had made wrongful 
payment the checks. reasoned that the checks were pay- 
able order because Section the Negotiable Instruments 
Law states that instrument may payable order when 
drawn payable the order the drawee. The bank’s 
company disagreed, however, maintaining that 
Section the made the checks payable the bearer 
and that consequently the bank was justified making pay- 
ment the depositor’s employee. 


The court ruled favor the bank’s insurer. Section 
states that instrument payable bearer when pay- 
able the order fictitious non-existing living person 
not intended have any interest it, and such fact was known 
the person making payable, known his employee 
other agent who supplies the name such payee. This de- 
finition accurately fits the instant case and the court accord- 
ingly ruled that the bank was not wrong paying the checks 
since they were bearer instruments. Moreover, the court pointed 
out, this does not conflict with Section the Act which says 
merely that instrument payable the drawee may 
order instrument. Fidelity Casualty Company New York 
United States Fidelity Guaranty Company, Court Ap- 
peal Louisiana, So.2d 576. The opinion the court 
follows: 


NOTE—For similar decisions see Digest (Fifth Edition) §1202. 
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HARDY, J.—This suit plaintiff the subrogated insurer, 
against risks loss from fraud, dishonesty, infidelity and forgery, 
Campbell Company and Campbell Construction Company, Inc., for 
the recovery losses paid the said assured. The named defendant 
the liability insurer the Continental-American Bank Trust Com- 
pany Shreveport. supplemental petition the bank was joined 
party defendant. After trial there was judgment rejecting plaintiff’s 
demands, from which this appeal has been brought. 


There dispute the facts involved, which were clearly es- 
tablished trial. assured, Campbell, is, and was the 
time the occurrence the events hereafter related, engaged the 
general contracting business, operating Campbell Company and 
Campbell Construction Company, Inc., with offices the city Shreve- 
port. Campbell conducted his banking business through the Continental- 
American Bank Trust Company Shreveport, with which institution 
carried large deposits. the course business Campbell custom- 
arily drew hundreds checks upon his said bank each month, which 
withdrawals times totaled the neighborhood million dollars. 
All checks bore facsimile signature Campbell, which was af- 
fixed machine designed for such purpose. Access the key which 
operated this check signing machine was open only Campbell, his 
son and brother. For period some twenty years one Davis 
was employed Campbell the chief accountant and office manager 
his business, and unquestionably Davis was regarded the person- 
nel the defendant bank being trusted employee, which regard was 
induced campbell’s conduct over period years which indi- 
cated his complete confidence and trust Davis. Davis attended 
substantial portion Campbell’s banking business, particularly con- 
nection with deposits and withdrawals, and the whole course the 
relationship between Campbell and Davis and between these two and 
the defendant bank there was not evidenced the slightest element 
suspicion doubt which would have served place the bank guard 
the conduct its business with Davis Campbell’s representative. 
Campbell’s apparent trust subsisted despite his detection Davis one 
instance irregular withdrawal funds from Campbell’s account, 
which Davis had appropriated his personal use. This action, however, 
which occurred several years prior the incidents giving rise this 
suit, was either condoned overlooked Campbell consideration 
the circumstances, and, admittedly, information this occur- 
rence was ever disclosed the bank or, far shown the record, 
anyone else. 


about July, 1952, Campbell discovered that for period ex- 
tending over considerable number years prior thereto had been 
defrauded somewhat simple scheme embezzlements, forgeries and 
bank account manipulations concocted and carried out Davis for his 
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personal gain. Upon this discovery Campbell immediately procured 
the services independent auditors for the purpose making com- 
plete and detailed audit his affairs back through period some 
years. preparation for and the beginning the conduct this 
procedure Davis assisted the auditors acquainting them with many 
the details the fraudulent transactions. Within few weeks after the 
beginning the auditing operations Davis died. 


Pursuant the results the audit this plaintiff, the Fidelity 
Casualty Company New York, reimbursed Campbell for his losses 
the extent some $26,000, more less, discharge its obligations 
under the existing contract insurance. subrogee its insured 
plaintiff then instituted this suit against the bank and its indemnity in- 
surer. nonsuit and formal abandonment plaintiff has eliminated far 
the greater part its claims and its demands accordingly were reduced 
the total claim $1,734.60, representing amounts paid out the 
bank separate checks, all which were presumably presented and 
cashed the bank Davis, who received the proceeds thereof. Eight- 
een the checks involved bore the endorsement Davis but the 
remaining thirty checks are free any endorsement. The checks, vary- 
ing amounts and variously dated between January 1946 and July 
22, 1948, were all drawn upon and made payable the Continental- 
American Bank Trust Company and all, though prepared and written 
Davis, bore Campbell’s machine-affixed facsimile signature. 


the customary conduct the business, according Campbell’s 
testimony, all checks were prepared and written Davis and placed 
Campbell’s desk for signing, usually lots varying from fifty several 
hundred number. After affixing the signature Campbell turned the 
checks over Davis for disposition. 


Pleas prescription one and five years which were tendered 
behalf defendants and overruled the district judge have apparently 
been abandoned and think properly so, inasmuch evident that 
this action arises contractu and, accordingly, would not governed 
the application the prescriptive periods which have been urged. 

the merits the defendants first contend that the checks which are 
the basis this suit, were bearer instruments and such payable 
the holder thereof, who, must assumed, was Davis; second- 
arily, defendants urge acquiescence and estoppel. 

The opposed positions which are here presented respective coun- 
sel for plaintiff and defendants may very plainly and briefly stated. 
Counsel for plaintiff argues that the checks sued constituted nego- 
tiable instruments payable order, governed the following provi- 
sion and definition LSA-R.S. 7:8: 


When instrument payable order 
“The instrument payable order where drawn pay- 
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able the order specified person him his order. 
may drawn payable the order of: 


However, counsel for defendants urges that the instant case falls 
under the definition and provision LSA-R.S. 7:9, follows: 


When instrument payable bearer 

“The instrument payable bearer: 

existing living person not intended have any interest it, 
and such fact was known the person making payable, 
known his employee other agent who supplies the name 
such 


Paraphrasing the last above quoted statutory provision, clear 
that, thereunder, negotiable instrument payable the bearer 
thereof when payable the order person (under which cate- 
gory defendant bank must considered) who not intended have 
any interest it, which fact was known the employee who supplied 
the name such payee. This definition accurately fits and applies 
the facts the instant case, which briefly summarize follows: 


The checks involved this suit were payable living 
person, that is, the drawee bank, who was not intended have 
any interest the checks. 

The fact that the payee was not intended have any in- 
terest the checks was known Davis, who was Camp- 
bell’s employee and who supplied the name the drawee bank 
the payee the checks. 


The above facts have been indisputably established the instant 
case. There not the slightest contention that the bank named 
payee was intended have any interest the amounts represented 
the checks and, indeed, was testified all parties matter cold 
fact that the bank did not have any interest, nor did there exist any 
basis for interest claim thereof. 

The above stated resolution the effect that these instruments were 
payable bearer not inconsistent with the statutory definition in- 
struments payable order. 7:8 does not say that all instru- 
ments payable the drawee thereof must considered payable 
order, but only says that instrument may drawn payable the 
order the drawee. This qualification was clearly intended permit the 
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drawing order instruments favor the drawee. But just clearly 
the purpose Section changed the nature instrument payable 
drawee from order bearer instrument when the conditions 
specified such section were present. Illustrations this difference 
may readily imagined, such numerous circumstances, that 
think effort make point them would the nature re- 
dundancy. 

The provision which have referred 7:9 
amendment the Negotiable Instruments Law which was effected 
Act 312 1942. Prior the amendment Section Act 1904, 
which was the act establishing Uniform Law with relation Nego- 
tiable Instruments, the provisions and definition instrument pay- 
able bearer, with which are here specifically concerned, read 
follows: 


“When payable the order fictitious non-existing 
person, and such fact was known the person making pay- 
able. 


may clearly perceived the definition was broadened three re- 
spects; first, adding the category “living” persons; second, add- 
ing the words “not intended have any interest it,” and, third, 
the addition the words “or known his employee other agent who 
supplies the name such payee.” 

the events which gave rise this suit had transpired prior 1942 
think clear that contention would admit dispute, 
but think equally clear that the adoption the amendment 
1942 which governs this action arising 1946, has effectively deprived 
plaintiff the foundation for its contention. 

Learned counsel for plaintiff support their position have cited 
City National Bank Baton Rouge Louisiana Savings Bank Trust 
Co., 216 La. 262, So. 602; and Couvillon Whitney National 
Bank New Orleans, 218 La. 1096, So. 798. Neither the cited 
cases provides acceptable authority the issue here tendered. The 
City National Bank case involved liability instrument which was 
dated some three years prior the 1942 amendment the Louisiana 
Negotiable Instruments Law, and, matter fact, the interpretation 
the corresponding section the then existing statute was neither con- 
cerned nor considered the court the determination the case. The 
Couvillon case involved question liability forged checks, which 
proposition not issue the instant case. The general pronounce- 
ments the court the Couvillon case, with all which agree, 
must interpreted the light and with application the issue 
there presented, and cannot serve generally applicable cases which 
involve different facts and easily distinguishable issues. 

have further considered with interest the numerous authorities 
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from common law states which are cited counsel’s able, exhaustive and 
interesting brief, but not find any them appropriate, either be- 
cause they involve dissimilar facts, because they are not concerned 
with the interpretation laws which are analogous the Louisiana 
Statute. For the same reason accept and agree with the general rules 
declared C.J.S., Banks and Banking, 340, 682, and Ameri- 
can Jurisprudence, verbo “Banks,” Section 506, page 360, the effect 
that bank authorized pay the proceeds checks payable the 
bank only persons specified the drawer, and that bank only 
authorized charge depositor with the payment checks made 
conformity with his orders instruction. simply point out that 
neither these general rules can engrafted into the jurisprudence 
the state instances where such action would violence the plain 
provisions and direction statute. 

Since our resolution the issue above considered serves conclu- 
sively dispose the matter before us, deem unnecessary indulge 
the superfluous discussion the defense estoppel and acquiescence. 

For the reasons assigned the judgment appealed from affirmed 
appellant’s cost. 


Banks Denied Hearing Before 
Administrative Agency Question 
Savings and Loan Branches 


Two national banks and savings bank brought suit 
against the Federal Home Loan Bank Board asking that the 
action the Board allowing savings and loan association 
establish branch declared illegal and enjoined. They 
maintained that the Board acted illegally granting the right 
establish this branch since the banks were not afforded 
opportunity heard the Board they believed they 
should have been under the Administrative Procedure Act. The 
federal court appeals made simple and direct ruling the 
case. said that, even assuming the Home Owners’ Loan 
Act requires that there hearing interested parties 
when the Board considering application for charter 


NOTE—For similar decisions see Digest (Fifth Edition) §119.5. 
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for savings and loan organization, there nothing the 
law which requires hearing when the establishment 
branch being considered. Since the Administrative Pro- 
cedure Act applies only where the statute requires cases 
“determined the record after opportunity for agency 
hearing” and since neither the statute nor the regulations re- 
quired hearing, the banks’ position was untenable the court. 
Moreover, Section the Administrative Procedure Act 
disposes this problem indicating there right ju- 
dicial review matters committed statute agency’s 
discretion and the Home Owners’ Loan Act gives the Board 
this discretion. This means effect that the banks really had 
standing come before the courts for judicial review 
this matter. First National Bank McKeesport al. 
Home Loan Bank Board al., United States Court Ap- 
peals, District Columbia Circuit, 225 The opinion 
the court follows: 


BASTIAN, C.J.—The above three cases were consolidated for hear- 
ing. The facts and general principles law involved cases No. 12,491 
and 12,497 are essentially the same. 


No. 12,491, the First National Bank McKeesport, National 
Bank McKeesport and Peoples Union Bank, all McKeesport, Penn- 
sylvania, filed complaint against the Federal Home Loan Bank Board, 
individual members, and the First Federal Savings and Loan Associa- 
tion Homestead, Pennsylvania, asking that the action the Federal 
Home Loan Bank Board allowing the First Federal Savings and Loan 
Association Homestead establish branch office declared illegal 
and enjoined. Upon the filing motion for summary judgment the 
Board and its members, the court November 1954, entered its order 
dismissing the complaint. 

No. 12,497, the Butler Savings and Trust Company, and the 
Workingmen’s Building and Loan Association, Butler, Pennsylvania, 
filed similar suit against the Federal Home Loan Bank Board and its 
individual members, asking that the court declare illegal and enjoin the 
action the Federal Home Loan Bank Board authorizing the Friend- 
ship Federal Savings and Loan Association Pittsburgh, Pennsylvania, 
establish branch office Butler, Pennsylvania, and asking the court 
declare that the Federal Home Loan Bank Board must rehear and 
determine the case accordance with the Administrative Procedure 
Act, U.S.C.A. 1001 seq. Upon the filing cross motions for sum- 
mary judgment, the court October 15, 1954, denied motion 
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for summary judgment, granted defendant’s motion, and dismissed the 
amended complaint (reconsideration denied November 1954). 

both cases the Federal Home Loan Bank Board and its individual 
members were personally served, but the First Federal Savings and 
Loan Association Homestead codefendant No. 12,491) was served 
out the District Columbia, being served Homestead, 
vania, its home office. motion quash the substituted service the 
First Federal Homestead was granted the District Court and 
forms the basis the appeal No. 12,460. 

Appeals No. 12,491 and No. 12,497. 

the cases North Arlington Nat. Bank Kearny Fed. Sav. 
Ass’n, Cir., 1951, 187 F.2d 564, certiorari denied, 1951, 342 U.S. 
816, S.Ct. 30, L.Ed. 617, and Springfield Institution for Savings 
Worcester Fed. Sav. Ass’n. 329 Mass. 184, 107 N.E.2d 315, cer- 
tiorari denied, 1952, 344 U.S. 884, S.Ct. 184, L.Ed. 684, was held 
that the Home Owners’ Loan Act 1933, amended,! authorizes the 
Federal Home Loan Bank Board permit federal associations, regularly 
organized, establish branch offices. These cases make clear that 
such authority does exist, and follow the reasoning and conclusions 
these cases this point. 

then reach the question whether the Administrative Pro- 
cedure Act applies proceedings directed the approval the estab- 
lishment such branches. Serious doubt arises whether any the 
plaintiffs the instant cases (other than the Workingmen’s Building 
and Loan Association, one the plaintiffs No. 12,497) covered 
within the definition properly conducted existing “local thrift and 
home-financing institutions” (see Sec. 5(e) the Home Owners’ Loan 
Act 1933, amended, infra), such institutions are usually mutual 
savings banks and building and loan associations rather than national 
banks and trust companies. However, will assume that may 
considered “local thrift and home-financing institutions”, con- 
sider the point raised now for the first time connection with branch 
offices. 

Regulations adopted the Board provide for the establishment 
branch offices. Over two hundred branches had been authorized the 
time the disposition these cases the District Court. will 
noted from the controlling regulation? that the applicant for branch 
112 1461-1468. 

office. Federal association may establish maintain branch office with- 
out the prior written the Board. Each application Federal association for 
permission establish maintain branch office shall state the need for such branch 
office; the functions performed; the personnel and office facilities provided; 
the estimated annual volume business, income, and expenses such branch office; and 
shall accompanied proposed annual budget such association. Any business 
Federal association, except the approval loans, may transacted branch 
office, authorized its board directors. detailed record all transactions any 
branch office Federal association shall maintained such office and such control 


records may necessary for the proper conduct such association’s business shall 
furnished such branch office its home office.” C.F.R., Sec. 145.14. 
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office must state the need for the branch, the functions performed, 
the personnel and office facilities provided, and the estimated annual 
volume business, income and expenses such branch office. There 
also requirement that the application accompanied proposed 
annual budget such association. Nothing said about protection 
from “undue injury local thrift and home-financing institutions”, 
the case original grant. seems reasonable, once federal 
association established under the grant original charter and able 
make loans within fifty-mile radius the home office, that the 
question the establishment branches should committed agency 
discretion. Section 5(e) the Home Owners’ Loan Act 1933, 
amended, provides: 


“No charter shall granted except persons good charac- 
ter and responsibility, nor unless the judgment the Board 
necessity exists for such institution the community 
served, nor unless there reasonable probability its useful- 
ness and success, nor unless the same can established without 
undue injury properly conducted existing local thrift and 
home-financing institutions.” (Italics supplied.) 


While neither Section 5(e) nor any other section the act specifi- 
cally requires agency hearing granting original charter, may 
assume for the purposes these cases that such hearing required 
that instance. Even so, the same formalities are not required the 
consideration application for branch. Section 5(e) quoted above 
refers simply “charters,” and governs the Board’s consideration 
application for the grant charter estabish “institution.” 
branch, however, not “institution” and does not require charter, 
its establishment being entirely different character. 

Section the Administrative Procedure Act, U.S.C.A. 1004, 
requires that “(i)n every case adjudication required statute 
determined the record after opportunity for agency hearing” (ex- 
cept six listed circumstances not here applicable), agency shall 
observe certain procedures specified subsequent sections that act. 
Neither the Home Owners’ Loan Act 1933, amended, nor the reg- 
ulations thereunder, contains any provision that application for 
branch must “determined the record after opportunity for 
agency hearing.” 

Appellants urge that Section 5(e) the Home Owners’ Loan Act 
gives them protection from “undue injury” the establishment 
branch, and contend that, even though that act does not specifically 
provide for determination the record, they aré entitled, matter 
constitutional due process, the adjudication and procedural provi- 
sions the Administrative Procedure Act, citing support Wong Yang 
Sung McGrath, 339 33, S.Ct. 445, L.Ed. 616; Riss Co. 


280 THE BANKING LAW JOURNAL 


United States, 341 U.S. 907, S.Ct. 620, L.Ed. Cates Hader- 
lein, 342 U.S. 804, S.Ct. 47, L.Ed. 609; United States 
Tucker Truck Lines, 344 U.S. 33, S.Ct. 67, L.Ed. 54. None 
these cases has application here. think clear that, even 
assumed that Section 5(e) requires agency hearing the original 
grant, there such requirement application for the establish- 
ment branch. 


What have said disposes these cases and we, therefore, are not 
bound consider the question appellants’ standing. merely call 
attention the fact that, since authority permit establishment 
branch clearly committed agency discretion, the matter disposed 
automatically Section the Administrative Procedure Act, 
McKay, U.S.App.D.C. ——, F.2d 


“While the light the decisions the Supreme Court 
would certainly prepared hold appropriate case that 
one who complains administrative action may find remedy 
under the Act beyond the strict scope judicial review recog- 
nized prior its adoption, judicially enforceable right plain- 
tiffs has been disregarded the administrative action brought 
before for review.” 


Appeal No. 12,460 
This appeal from the action the District Court quashing 
the substituted service the First Federal Savings and Loan Associa- 
tion Homestead. 
The disposition made Appeals No. 12,491 and No. 12,497, affirming 
the orders dismissing these complaints, makes the determination the 
appeal No. 12,460 moot and that appeal will dismissed. 


Conclusion 
The judgments the District Court No. 12,491 and No. 12,497 are 
affirmed: the appeal No. 12,460 dismissed. 
Nos. 12,491 and 12,497 are affirmed. No. 12, 460 dismissed. 


EDGERTON, Circuit Judge (dissenting). 


opinion the Administrative Procedure Act requires hearing 
and authorizes review. 


far (1) statutes preclude judicial review (2) agency action law 
committed agency discretion 

“(a) Any person suffering legal wrong because any agency action. adversely 
affected aggrieved such action within the meaning any relevant statute, shall 
entitled judicial review thereof.” (Emphasis supplied.) 


COMMERCIAL CREDIT 
LAW LETTER 


Letter from the Editor concerning recent court decisions, 
statutes and opinions the field trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 


After spending great 
deal time this 
explaining recording laws 
and procedures and exhort- 
ing financial executives 
make themselves familiar 
with the filing statutes 
their states, find that 
one the most interesting 
cases this month concerns 
purchaser from 
mortgagor who lost case 
the mortgagee even though 
there had been recording 
the transaction the 
state. What 
happened was this. The fed- 
eral government obtained 
chattel mortgage some 
gagor who lived Alabama 
and the mortgage was 
recorded. The mortgagor 
subsequently sold some 
ton covered this mort- 
Georgia where the mortgage 
had not been recorded. When 
the government brought suit 
recover the mortgage 
the court ruled that even 
though the mortgage had not 
been recorded the state 
purchase, the purchaser 


bought the cotton subject 
the government's lien 
since government list fur- 
nished the purchaser 
fore the sale indicated that 
the cotton was covered 
amortgage. This list served 
sufficient notice the 
purchaser that should 
have inquired about the 
ernment's interest the 
property. United States 
West, United States District 
Court, Northern District 
Georgia. 152 F.Supp. 


DATE 
COURT DECISION 


From time immemorial lay- 
men and quite often lawyers 
themselves have complained 
that the law moves too 
and indeed they have good 
reason for this complaint 
many cases. The follow- 
ing case illustrates quite 
clearly though, that once 
the course the law has 
become clear and the final 
decision made, the effects 
are felt immediately. 
Supreme Court Arkansas 
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handed down final decision 
denying petition for the 
rehearing case nine 
June 30, 1952. This denial 
amounted the promulga- 
tion new principal con- 
cerning usury the state. 
Late that afternoon buyer 
purchased car and executed 
conditional sale contract 
for part the purchase 
price. Subsequently 
came involved ina suit con- 
cerning this contract and 
contended that his situa- 
tion was not governed the 
decision handed the court 
the prior case since that 
decision did not become 
effective until the end 
the day was announced. 
The court however disagreed 
with him and held that the 
decision became effective 
and binding from the begin- 
ning the day the new rule 
law was announced. Uni- 
versal Credit Corp. 
Avery, Arkansas Supreme 
Court, June 1955. 


INSECURITY 
CONDITIONAL SALE CONTRACT 


Two very interesting cases 
have occurred lately involv- 
ing insecurity clauses 
conditional sale contracts. 
Such clauses, course, 
are part every well 
drawn conditional sale con- 
tract and usually run some- 
thing like "Upon de- 
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fault any the terms 
this contract, failure 
comply with any the 
conditions hereof, upon 
seizure the property 
under execution other 
legal process, upon the 
insolvency bankruptcy 
the buyer, his assignment 
for the benefit credi- 
tors, sale, encumbrance 
other disposal the prop- 
erty, for any other 
reason the seller should 
deem himself insecure, the 
full amount the purchase 
price then remaining un- 
paid shall once become 
due and payable the op- 
tion the seller." 

the first case the 
insecurity clause 
was only slight variation 
this, reading "if holder 
Should deem itself said 
car insecure." Relying 
this provision, the condi- 
tional seller car re- 
possessed the car not only 
before the buyer had de- 
faulted his first pay- 
ment but even before the 
first payment was due. The 
seller did this after learn- 
ing that credit company 
with whom tried fi- 
nance the contract refused 
accept the contract 
grounds that the buyer had 
previously defaulted an- 
other conditional sale con- 
tract. The seller's feeling 
insecurity evidently in- 
creased when was discov- 
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ered that the car had been 
taken out the state. 
Despite this insecurity 
clause jury found, and 
appellate court affirmed, 
that the repossession was 
premature and that taking 
the car out the state had 
not been breach the 
Parks Phillips, 
Nevada Supreme Court, 
ember 1955. 

the second case 
ditional buyer claimed that 
the assignee the condi- 
tional seller was liable for 
conversion repossessing 
automobile froma 
man whom the car had been 
taken the buyer's son for 
repairs. Here the assignee 
was successful since was 
able show the 
not only defaulted but had 
also failed have the car 
repaired promptly. This gave 
the seller's assignee the 
right repossess under the 
insecurity clause the 
contract. Bullock Young, 
District Columbia Muni- 
cipal Court Appeals, 
cember 1955. 


PROPERTY 


Generally speaking, the 
courts tend interpret 
usury laws quite strictly 
and allow relatively 
liberal damages for viola- 
tions such laws. ex- 
ample the latter found 
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recent Colorado case. 
lender who was found 
the court have made ex- 
cessive interest charges had 
foreclosed chattel mort- 
gage and sold the property 
for $399.10. suit 
determine the lender's lia- 
bility for the excessive 
interest charges trial 
court found that the value 
the property the time 
was repossessed the 
lender was $1,000. The ap- 
pellate court ruled that 
this latter value would 
used the basis for de- 
termining the lender's lia- 
bility for treble the amount 
the excessive interest 
charged. Horlbeck Walt- 
her, Colorado Supreme Court, 


December 1955. 


SALE PROPERTY 
WITHOUT APPRAISEMENT 


Another case involving the 
Sale property securing 
chattel mortgage has been 
decided Louisiana. There, 
the mortgagee sold off 
portion the mortgaged 
property and then sought 
enforce the mortgage 
regard the rest the 
property. The mortgagor 
claimed that the entire debt 
had been extinguished the 
act selling 
some the mortgaged prop- 
erty without first having 
appraised. The court ruled 
against the mortgagor the 
basis the Deficiency 
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Judgment Act which speci- 
fically gives mortgagee 
the right execution 
against all the security re- 
gardless whether not 
portion has been sold 
without appraisement. As- 
sociates Investment Company 
Alewine, Louisiana Court 
Appeal, November 1955. 


TWO CREDITS INSTRUMENTS 
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trust, the lender sold the 
security which was real es- 
tate and applied the pro- 
ceeds payment one note. 
Then foreclosed the 
tel mortgage and tried 
obtain deficiency judg- 
ment for the amount still 
due. The court held that the 
lender was not entitled 
recover the mortgage 
Since deficiency judgments 


were prohibited statute 
when realty was sold under 
deed trust. The fact that 
the chattel mortgage in- 
volved another note made 
since this was 
debt. Freedland 
Greco, California Su- 
preme Court, November 1955. 


SECURING ONE DEBT 


Speaking deficiency 
judgments recalls rather 
unusual California 
cision. Evidently bor- 
rower gave two instruments 
secure one debt $7,000. 
Under the first, deed 


Death Notice Newspapers Not Sufficient Basis For 
Liability Paying Decedent’s Check 

Missouri court case entitled Caldwell The First Na- 
tional Bank Wellston, St. Louis Court Appeals, 283 S.W.2d 
921 nas ruled that depository bank not liable for honoring 
the check dead depositor when the only notice death that 
the bank might have had was through the regular obituary sec- 
tions two local newspapers. The court depended the fol- 
lowing pronouncement the New York Court Appeals which 
stated the rule clearly Glennan Rochester Trust Safe De- 
posit Company, 209 N.Y. 12: 


“In the ordinary conduct bank but minute fraction its payments 
made directly its depositors. The others are made checks favor 
third parties, usually, least large cities, presented through other banks 
the clearing house. The number depositors often very great, many them 
living other places than where the bank located. the death those 
prominent, either their public position, their business activities great wealth, 
the bank might apprised; but the great mass their deaths would pass un- 
known the bank unless notice the fact was given. would utterly 
impracticable for business done if, before the bank could safely pay checks, 
must delay find out whether the drawer still living.” 


BANKING LEGISLATIVE 


TRENDS THE STATES 


New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, re- 
ported from state capitals throughout the country, include the following: 


ALABAMA: bill allowing banks four southern Alabama coun- 
ties operate branch and drive-in offices was given final passage the 
Alabama legislature and sent the governor for signature. 

Applying Pike, Coffee, Macon and Escambia counties, the measure 
was sponsored Representatives Pat Boyd and Gardner Bassett 
Pike County. 


ARIZONA: Passage uniform small loans law, with provisions 
for reduction maximum interest rates, was recommended the 
Arizona House Representatives its county and municipal affairs 
committee. 

The proposed legislation would permit small loan companies raise 
their lending limits from ceiling $300 $600, but would reduce the 
currently permissible interest rate per cent. The new scales would 
per cent the first $300 and per cent the remainder. 

Another provision the bill would prohibit company with two 
licenses from making multiple loans the same borrower. 

The bill would spell out the small loan regulatory duties the state 
superintendent banking, and require that the borrower given com- 
plete details the carrying charges and interest his loan. 


another Arizona development, was announced the enactment 
legislation would sought correct apparent error the state’s 
revised income tax act 1954 which imposes tax stock Arizona 
banks part the individual stockholder’s income. 

Pointing out that income banking corporation already taxed 
under special federal act which permits flat per cent tax bank 
income, Arizona tax officials said amounts double taxation when 
this same income taxed when dispersed dividends stock- 
holders. 

Income from stocks corporations other than banks are now exempt 
from the Arizona tax, indicating that the clause affecting bank stocks 
was inadvertently inserted the code. 

Introduction the Arizona legislature bill revise the state 
small loan code was hailed State Superintendent Banks David 
Saunders. 
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declared that the measure, listed House Bill 121, “culminates 
more than three years effort the banking department coopera- 
tion with the attorney general’s office and representatives the state’s 
financial institutions.” 

Saunders pointed out that the proposed new code would provide for 
per cent per month interest rates loans $300 and per cent per 
month sums $300 $600. The existing rate 3.5 per cent 
$300 maximum. 

The increased loan ceiling, Saunders said, “is made necessary the 
lowered purchasing power the dollar and the needs families for 
sums larger than the 1919 limit $300.” 


GEORGIA: Killed State Senate committee was bill Sena- 
tor Everett Millican Fulton County revise the state’s 1955 small 
loan law reduce permissible interest charges. 

Also rejected was substitute proposal which would have set 
table for computing insurance charges interest. 

Pending the Georgia House Representatives, meanwhile, was 
resolution Rep. Robert Scoggin Floyd proposing the creation 
joint state legislative committee study what called “unfavorable 
conditions consumer financing automobiles.” 

The committee’s efforts, said, should directed the “few un- 
scrupulous firms who are charging exorbitant finance charges.” 

Scoggin said auto finance companies are not under jurisdiction the 
state loan commission and “an unscrupulous few are replacing the loan 
sharks.” 


INDIANA: After being informed state lending and insurance 
officials that they are powerless control credit insurance operations 
under present Indiana laws, state legislative study committee sched- 
uled hearing for March effort obtain information directly 
from industry representatives. 

The committee was told there were Indiana statutory provisions 
for control over the requirements some lending firms that borrowers 
buy life, accident and sickness policies. 

Those testifying before the committee included Joseph McCord, di- 
rector the State Department Financial Institutions, and his con- 
sumer credit supervisor, Loren Brewer; Samuel Kauffman, admini- 
strative assistant State Insurance Commissioner William Davey, 
and Everett Westbrook, Davey’s chief actuary. 

Senator Russell Bontrager Elkhart, who heads the study com- 
mittee, said charges abuses would heard the March hearing, 
but emphasized “we’re after facts, not rumors.” 


KENTUCKY: automobile trade regulatory bill passed the 
Kentucky House Representatives and sent the State Senate in- 
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cluded provisions which would make illegal for automobile manu- 
facturer distributor “to induce coerce attempt induce 
coerce” dealer assign any sales contract specified finance 
company. 

The bill also would make illegal for any finance company induce 
coerce any dealer transfer any installment sales contract. 

Listed House Bill 381, the measure further would prohibit any 
automobile manufacturer from giving “anything value” any sales 
finance company the state. 


MICHIGAN: Pending Michigan legislative proposals include 
bill which would forbid deficiency actions against those whose cars have 
been repossessed. 


MISSISSIPPI: bill given final passage the Mississippi legis- 
lature will allow factory owners borrow money their manufactured 
products prior making sale. effect, the act allows the sale 
mortgaged manufactured items with provision for paying off the mort- 
gage sale. 


NEW MEXICO: State Bank Examiner Weddington an- 
nounced the appointment Lynch state small loans super- 
visor succeed Rich Grissom who resigned. 

Weddington said Lynch planned sell small loan firm operated 
Santa Fe. 


NEW YORK: Two bills aimed preventing overcharging in- 
stallment sales financing were introduced the New York state legis- 
lature carry out recommendations resulting from studies during the 
past year Dr. Persia Campbell, Governor Harriman’s consumer 
counsel, and advisory committee she created. 

One the measures would add article the state personal prop- 
erty law requiring credit and insurance charges stated separately 
bills sale. called the retail installment sales act, the measure 
also would fix ceilings for credit charges. 

The maximum charge for installment credit, except for automobile 
financing, would $10 the unpaid balance was $100 less, and 
per $100 the balance was more than $100. 

Maximum charges automobile credit would regulated the 
age the car. For new cars would per $100 principal bal- 
ance; for two-year-old cars, per $100; for three five-year-old cars, 
$12 per $100 for the first $400 and per $100 for the balance, and for 
cars more than five years old, $15 per $100 for the first $300 balance, 
$12 per $100 for the next $300 and per $100 for each subsequent $100. 

Installment credit suppliers would required state the finance 
charges annual interest rate their bills. This provision, was 
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explained, intended let buyers know what the credit costing them 
and encourage them shop for credit. 

The proposed legislation also would require 10-day notice inten- 
tion repossess for default installment payments and would place 
$50 ceiling repossession costs that could added the unpaid bal- 
ance the time repossession. 

The second bill would provide for State Banking Department super- 
vision sales finance companies, which buy installment sales contracts 
from merchants and receive installment payments they are made. 
Banks engaging this practice New York already are subject super- 
vision, either the State Banking Department the federal controller 
currency. Finance companies, however, are subject neither. 

The two bills were introduced Senator Nathaniel Helman the 
Bronx and Assemblyman Bernard Dubin Queens, both Democrats. 

Meanwhile, the state legislature passed and sent the governor for 
signature bill prohibiting anyone except attorneys from “budget plan- 
ning,” the business taking over and consolidating individual’s debts 
and charging him for the privilege his paying them installments. 

During legislative debate the measure, debt pooling budget 
planning organizations were accused misleading clients into thinking 
they were protected against suits their creditors and for holding 
themselves out loan agencies when they actually used only clients’ 
money pay clients’ debts. 

The new act provides that violation the ban against budget plan- 
ning will misdemeanor, punishable $500 fine, six months 
jail both. 

Reintroduced the New York legislature for the fifth time six 
years was savings bank branch bill. would permit savings bank 
set one branch within miles the city village which its 
principal office located. 

Establishment such branch would subject approval the 
state superintendent banks and the branch could not located 
community less than 10,000 city village where another 
savings bank was situated. 

New York law now limits savings banks single community, with 
the result that most are major cities. Savings banks contend their 
services are needed growing suburban areas. 

Commercial bankers are continuing oppose the proposed legislation 
because they fear savings bank branches would offer stiff competition for 
the saver’s dollar which small commercial banks suburban areas 
heavily rely. 


RHODE ISLAND: bill lower from per cent the 
monthly maximum interest rate that may charged small loan 


THE BANKING LAW JOURNAL 289 


companies Rhode Island was introduced the state legislature 
Rep. Gerard Lanoie, Woonsocket Democrat. 


TENNESSEE: State Legislative Council subcommittee study- 
ing proposed small loan law changes was told Chattanooga fi- 
nance firm’s lawyer that the loan industry itself would welcome ade- 
quate regulations protect borrowers against “usurious practices.” 

Speaking for the Beneficial Finance Co. Chattanooga, Ben 
Duggan Sr., said “lenders small sums ranging from $25 and en- 
dorsement brokerage concerns admit there should statutory con- 
trols and are favor such.” 

proposed legislation bring all so-called endorsement companies 
under regulation the State Department Insurance and Banking 
with authority investigate all applicants before they are issued 
license. 

Such law, suggested, should fix maximum amount which may 
loaned with maximum interest rate charged, including fees. 

Replying question Senator Carroll Oakes Morristown, 
sub-committee chairman, Duggan said wasn’t position sug- 
gest what adequate interest rate should be. 

Most Tennessee small loan companies are now regulated in- 
dustrial loan and thrift act, which permits interest rates per 
cent. 

Duggan pointed out, however, that there present regulatory 
agency for endorsement companies, which charge fees for procuring 
loans from finance companies, and limit the amount interest 
they can charge. 

had been brought out earlier testimony before the legislative 
study group that there are 103 such firms the state. Rep. Maclin 
Davis, Jr., Nashville said had personal knowledge some charged 
800 per cent interest. 

Buchanan Loser, attorney for the State Insurance and Banking 
Department, told the subcommittee the latest hearing that his 
department had made spot check these firms and would turn its 
findings over the study group. 


TEXAS: Chairman Byron Saunders the Texas State Insur- 
ance Commission asked all district attorneys throughout the state 
help the commission its study credit insurance. statewide hear- 
ing the issue was scheduled the commission for April 

“Some complaints allege that usurious interest being charged 
some cases,” Saunders said letter district attorneys. 

“The Board Insurance Commissioners,” added, “is not au- 
thorized supervise the lending industry. Our jurisdiction extends 
only the filing credit insurance, and such insurance may, may 
not, utilized loan transactions. 
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“This board proposes the establishment reasonable premium rates, 
commensurate with the insurance coverage provided. Our jurisdiction 
does not extend the fixing interest rates other charges which 
might made connection with loans.” 

The district attorneys were asked Saunders notify him any 
credit insurance law complaints they receive. promised inform 
the district attorneys the insurance commission’s hearings turn 
any “allegations criminal violations,” including those excessive 
charges making loans. 


VIRGINIA: bill doubling the maximum individual loan small 
loan firms may make and tightening state control over such companies 
was passed the Virginia House Delegates and sent the State 
Senate, where was favorably reported the insurance and banking 
committee. 

The measure would increase the loan ceiling from $300 $600. 
Maximum monthly interest rates would per cent the first $300 
and per cent the unpaid balance excess $300. 

Under another Virginia legislative proposal, sponsored Delegate 
Shirley Holland Isle Wight, state banks would permitted 
extend terms real estate loans from present maximum 
years new limit years. 

This measure also would raise from per cent the proportion 
deposits state banks may put into real estate loans. 

The bill also would permit state banks lend 2/3 per cent 
the appraised value real estate. They are now held per 
cent loans. 

Holland said the purpose the measure was put state banks 
par with national banks respect real estate loans. 

another development, the Virginia Bankers Association, faced 
with threat return free competition branch banking, gave 
its effort restrict the operation building and loan branches. 

Rawley Daniel, executive vice president the association, told 
committee the Virginia House Delegates that his group had 
requested withdrawal bill that would have put the same branch 
restriction building and loan associations that apply banks. 

Delegate Joseph Williams, Jr., who led opposition the bill, 
said spokesmen for the bankers had promised withdraw their bill 
would agree not introduce two retaliatory measures had 
drafted. The latter proposals would have lifted the restrictions 
branch banking and allowed return free competition the field. 

Spokesmen for the bankers had earlier complained that since banks 
cannot establish branches outside the city county which their 
main offices are located, competing building and loan associations should 
put under the same restrictions. 
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Williams had argued, however, that banks had right force 
unwilling building and loan associations the restrictions they imposed 
themselves 1948 clip the wings expanding Bank 
Virginia. 

Proposed Virginia legislation backed the Virginia Bankers Asso- 
ciation would put the same branch restrictions building and loan 
associations that apply banks. 

Opposed the Virginia Savings and Loan League, the bill would 
provide that building and loan association can establish branch 
except the city county which its main offices 
then only satisfies the State Corporation Commission that public 
convenience and necessity would justify the branch. 


WYOMING: State Insurance Commissioner Ford Taft an- 
nounced that all insurance companies accepting insurance business 
solicited automobile dealers Wyoming hereafter will required 
have such dealers licensed insurance agents. 

Taft’s statement followed receipt state attorney general’s opin- 
ion the question “whether not the employes automobile 
dealerships, writing insurance contracts automobiles sold the 
dealerships, are required under Wyoming statutes secure licenses 
insurance agents.” 

Disclosing had received affirmative answer, opinion pre- 
pared Assistant State Attorney General Walter Muir, Taft said: 

“This means that someone virtually every auto dealership 
Wyoming will required hold insurance agent’s license.” 

The state attorney general’s office earlier ruled that all finance 
company employers who write insurance policies cars, purchased 
installment contracts, must licensed agents. 

“We feel,” Taft said, “the licensing all persons handling insurance 
essential the protection the public.” 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Beneficiary’s Interest Spendthrift Trust Attached After 
Termination 


Sproul-Bolton Sproul-Bolton, Pennsylvania Supreme Court, Western 
District, November 14, 1955 


The terms spendthrift trust provided that the shares principal 
should paid the beneficiaries years age. One beneficiary, 
younger brother, accepted funds from his older brother, also bene- 
ficiary, and absconded with the funds. The trust provided that the 
shares were conveyed the beneficiaries free and discharged “of 
all trusts.” After the younger brother reached could not lo- 
cated, and the older brother brought attachment action against the 
trustees who held the younger brother’s HELD: The share 
subject attachment the older brother. spendthrift trust can 
created, here, protect beneficiary’s income from alienation 
from creditors. The younger brother’s share was due him and was still 
the hands the trustees. would have been entitled his share 
upon demand, and the settlor the trust intended that the trustees 
should discharged upon the payment the shares the beneficiaries. 


“All Jewelry” Includes Jewelry Safe Deposit Box 


Estate Stewart, Surrogate’s Court, New York County, New York Law 
Journal, December 12, 1955, 


Decedent’s executors requested court construction paragraph 
decedent’s will leaving “all jewelry, collection ivory 
all the furniture, furnishings, household equipment now situate 
used connection with his cousin. Decedent left 
jewelry his apartment valued $22 but jewelry his safe deposit 
box valued $2,000. HELD: using the words “all jewelry” de- 
cedent referred jewelry every kind wherever situated. was 
thinking specific personal property when spoke his jewelry and 
ivory collection, opposed household equipment more general 
nature solely connected with the apartment. What generally thought 
“family jewelry” was located the safe deposit box, decedent 
made specific bequests jewelry any other person than his cousin 
and furniture and furnishings used connection with other properties 
decedent were otherwise conveyed. 
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Effect Divorce Gift Husband And Wife Jointly 


Wyckoff Young Women’s Christian Association, New Jersey Superior 
Court, October 1955 


will bequeathed and devised house and furnishings husband 
and his wife tenants the entirety. Subsequently, the husband and 
wife were divorced. action was brought determine the effect 
the divorce the legacy the HELD: The legacy does not fail 
because the divorce. Nothing the will indicates that the legacy was 
conditioned upon the parties remaining husband and wife. The words 
“his wife” and “my husband” are merely descriptive and are not 
construed condition the gift unless the will provides otherwise. 
Since they are longer married the parties cannot take tenants 
the entirety. Nor was there any expressed intent create joint ten- 
ancy. Therefore, the beneficiary parties take both the real and personal 
property tenants common. 


Trustee Reimbursed for Litigation Expenses 


Gorodess Gorodess, United States District Court, D., 
October 13, 1955 


trust agreement provided that the trustee were made party 
any litigation connection with the trust the beneficiaries would pay 
the trustee its expenses, attorney’s fees and compensation for any special 
services. complaint was filed the beneficiaries and the trustee was 
served with summons. The trustee answered, participated the suit, 
rendered special services and then filed counterclaim asking for com- 
pensation for such special services, attorney’s fees and additional ex- 
penses incurred reason the suit. HELD: Both the agreement 
and general principles equity the trustee entitled the fair and 
value its special services, reasonable attorney’s fees and additional 
expenses connection with the action. 


Co-Trustee Necessary Party Condemnation Judgment 


Draisner Liss Realty Co., United States Court Appeals, 
District Columbia, November 17, 1955 


Plaintiff had gotten judgment against the settlor trust. 
commenced actions against the co-trustees the trust serving inter- 
rogatories seeking reach assets the settlor the co-trustees’ hands. 
The co-trustees answered that each them held some the settlor’s 
property co-trustees. Plaintiff then moved for judgment con- 
demnation the property. One co-trustee opposed the motion, but 
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judgment was rendered against the co-trustee who did not oppose. 
appeal, HELD: The condemnation judgment subjected the interest 
one co-trustee the property held the other the payment plain- 
tiff’s original judgment, and even the co-trustee’s title the property 
was only the legal title trustee was nevertheless necessary party 
the proceedings which his title was affected. Since was neces- 
sary party the condemnation judgment which made adjudication 
him was defective. 


Bank May Give Access Safe Deposit Box Under Power 
Attorney From Incompetent 


McQuade Springfield Safe Deposit and Trust Co., Massachusetts Supreme 
Judicial Court, November 1955 


mentally incompetent depositor executed power attorney giv- 
ing the holder thereof the right access his safety deposit box. The 
bank honored such power, and the incompetent’s executrix sued the 
bank for negligence. HELD: The bank protected. When the incom- 
petent was competent hired the box under contract which had 
the power give some other person the right access. The bank acted 
good faith, and had knowledge the incompetent’s incapacity 
and was not negligent not making inquiries. 


Stock Dividends Held Trust Income 


Estate Bernard, Surrogate’s Court, New York County, New York Law 
Journal, December 13, 1955, 


Testatrix’s will provided: “All stock extraordinary cash dividends 
and the value all rights subscribe new securities any corpora- 
tion which said estate interested shall considered income.” 
Testatrix’s trustee received 100 shares Standard Oil capital stock 
distribution. The special guardian for infant contingent income bene- 
ficiaries and remaindermen residuary trust contended that since part 
the assets used the stock distribution Standard Oil represented 
transfer from the “Capital Excess Par Value” account the capi- 
tal stock account, that portion should added the principal the 
trust. HELD: The stock dividend must considered wholly income. 


BANKING 
TAX DECISIONS 


Digest current decisions pertaining the law taxes 
banking institutions. 


State Bank Examiner Does Not Succeed Interest Receiver 


Schule Reule, Supreme Court North Dakota, September 23, 1955 


state bank became insolvent, receiver was appointed and eventu- 
ally, after due notice the receiver, land belonging the bank was 
sold the county for delinquent taxes. The receiver was finally dis- 
charged and, pursuant statute, the state bank examiner succeeded 
interest. Thereafter, the county sold the land outside party after 
having sent notice the bank that still could repurchase the property 
until the time the proposed sale. statute force the time 
provided that the former owner, his executor immediate family had 
the right repurchase real estate forfeited the county for taxes 
long title the property remained the county. The state bank ex- 
aminer contended that successor the receiver should have been 
given the right repurchase the land. HELD: The state examiner, 
succeeding the receiver, acquired neither any title nor rights privi- 
leges with respect the land. the time succeeded the receiver 
title the land was the county, and the above statute does not in- 
clude successor interest the former owner one entitled re- 
purchase. 


Valuation Bank Stock Before and After Merger 


Estate Prentice, Tax Court the United States, January 10, 1956 


Decedent owned stock bank. His executors chose value such 
stock for estate tax purposes the optional date year after his 
death. Although the bank’s stock was not traded much, publications did 
carry the bid and asked quotations and these generally matched the 
actual sale price the stock. Because low earnings the bank con- 
ducted secret negotiations with other banks the possibility 
merger. The executors used the value the bid and asked quotations 
the year-after-death date they had chosen when they filed estate 
tax return. About three months after such date the bank merged with 
another, and the value the stock nearly doubled. The Commissioner 
contended that the proper valuation was the value the stock after the 
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merger. HELD: The executors’ valuation correct. The bid and 
asked quotations used corresponded the market sale price, and, since 
all the facts which might indicate merger were open the public, pre- 
sumably this was factor the quotations. Also, the time the 
optional valuation date, merger negotiations had broken down and the 
possibility merger was remote. 


Bank Deposit Unreported Income 


Murray Commissioner Internal Revenue, Tax Court the United States 
February 1956 


Taxpayer made $1,625 deposit bank which the Commissioner 
Internal Revenue, determining deficiency against taxpayer, con- 
tended was unreported income. Taxpayer attempted explain the de- 
posit resulting from return cashier’s certified check purchased 
him from the bank. said had put the check bid 
construction job, and was returned him when his bid was rejected. 
HELD: Taxpayer did not meet the burden proving that the deposit 
was not taxable income. brought forth proof except his uncor- 
roborated testimony substantiate his explanation. 


Bank Account Trust Not Exonerated From Taxes 


Estate Coutts, Surrogate’s Court, New York County, New York Law 
Journal, November 1955, 


Decedent’s will contained express provision against apportionment 
federal and estate taxes among any the benefits passing under her 
will. her death decedent left savings bank account trust for an- 
other. HELD: Under Section 124 the New York Decedent Estate 
Law taxes may not apportioned against the shares passing legatees 
under the will, but the will does not exonerate from payment taxes 
non-testamentary benefits included the taxable estate. Accordingly, 
the savings bank account trust must bear its proportionate share. 


Separation Bank Property for Assessment Purposes 


Opinion Nebraska Attorney General, January 1956 


The property owned state banks which must separately as- 
sessed for Nebraska state tax purposes consists real estate, motor 
vehicles and all other tangible personal property. Only the real estate 
owned national banks assessed, since vehicles and other tangible 
personal property are exempt national banks. determining the 
amount assessed and taxed intangible property, the value the 
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property March 1956 which cannot exceed the assessed value, should 
deducted from the book value the capital stock. the book value 
less than assessed value, the lesser figure deducted from the 
value the stock. 


Notes Receivable Are Taxable Arising From Business Foreign 
Corporation State 


Thompson Bankers Investment Company, Inc., Oklahoma Supreme Court, 
October 1955 


Intangible personal property consisting notes receivable owned 
foreign corporation can have business situs Oklahoma for tax 
purposes the notes arise from and are integral part business 
conducted the corporation the State. The notes can acquire 
business situs the corporation engaged continuing business 
buying notes receivable from local retail dealers and maintains local 
offices where the notes are purchased and collections made. 


Bad Debt Reserve Deduction Not Allowed When Reserve Account 
Not Maintained 


Appeal Huntington Park First Savings Loan Association, California 
State Board Equalization, November 1955 


The taxpayer bank filed amended tax return for 1949 through 
1951, claiming deductions for additions .002% its outstanding loans 
for those years bad debt reserve. HELD: The bank not entitled 
refund for the claimed deductions since had not established the 
reserve method maintained reserve account during that period. 


Foreign Corporations Qualified Business are Not Domestic 
Lenders 


Opinion the Nevada Attorney General, September 12, 1955 


“domestic lender” construed mean those entities business 
the State Nevada with Nevada residence. Foreign corporations 
that are qualified business the State are excluded from the 
definition. “Lender” means one who deals notes, loans other 
evidences indebtedness secured mortgages deeds trust 
real property situated Nevada. Chapter 228, Laws 1955, makes 
limitations what entities may qualify domestic lenders. 
Any domestic corporation, duly qualified business and with 
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corporate powers engage that type business, included, in- 


cluding domestic mortgage loan companies. 


Federal Transportation Tax Applies Even Though Cashier’s Check 
Paid Canada 


Kellogg Company The United States; Kellogg Sales Company The 
United States, United States Court Claims, July 12, 1955 


Plaintiff corporations contended that the Government illegally col- 
lected freight tax from them, such tax being the transportation 
property from one point the United States another. The corpo- 
rations had shipped material rail from one point the country an- 
other, and paying the freight charges, they procured cashier’s checks, 
issued Michigan bank, payable themselves and endorsed over 
the railroad company. the freight bills together with the 
checks were delivered personally employee agent the 
railroad Canada. Plaintiffs conceded that they made payment this 
way avoid the freight tax. HELD: The tax was proper. There 
serious doubt whether payment was actually made Canada. 
check merely order someone transfer funds and cashier’s 
check merely guaranteed method used was dodge for 
avoiding tax that was properly due. 


Recorded Tax Lien Has Priority Over Open-End Mortgage Advance 


Certain loan companies use the “open-end mortgage,” arrange- 
ment which provides for future advances loans, addition the 
original loan, secured the same mortgage. The question arose 
whether advance made mortgage loan company under open- 
end mortgage and subsequent the original loan has priority over 
intervening recorded federal tax lien. The above Ruling states that 
future advance may ever made, and, until advance actually 
made, there can fixed and specific perfected lien under federal 
law, distinguished from mere contingent lien. Consequently, 
intervening recorded federal tax lien has priority over advances made 
subsequent the date such recording. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Instalment Credit and the 
Business Cycle 


the request the Council 

Economic Advisers, the Fed- 
eral Reserve Board undertaking 
study consumer credit. This 
study seeks appraise the impact 
such accommodations activ- 
ity major consumer industries 
and the general economy well. 
The feasibility and effects con- 
trols will also evaluated. 


The First National City Bank 
New York, recent Monthly 
Letter, notes that basic part 
the Federal Reserve study will deal 
with two questions. When business 
gets worse, what happens con- 
sumer credit? And from the 
other side the coin when con- 
sumer credit expands contracts, 
what the effect general busi- 
ness conditions? 

Theoretically, instalment credit 
accentuates booms and recessions 
but does not cause upturns 
downturns. When business re- 
viving, instalment credit contrib- 
utes purchasing power and helps 
put men and machines back 
work. course, the later stages 
boom when many lines are 
producing capacity, consumer 
credit like any other form 
credit adds fuel the fire 
inflation. the other hand, when 
business declining, repayments 
subtract from badly needed pur- 
chasing power. 

However, recent recessions, 
the hypothetical deflationary force 
consumer credit has not been 
much evidence. 1946 and 


1949, the Monthly Letter com- 
ments, outstanding consumer debt 
totals rose steadily throughout the 
year. During the early part 1954, 
the amount outstanding declined 
only per cent seasonally 
adjusted basis. late spring, how- 
ever, credit volume had resumed 
its uptrend. Thus, was contrib- 
uting purchasing power several 
months before business activity 
picked up. 


“It might argued,” declares 
the Monthly Letter, “that instal- 
ment credit contributes cushion- 
ing effect recessions the 1949 
and 1954 magnitude, long 
confidence maintained. The 
roughly per cent workers who 
remain employed are enabled 
keep buying long both 
borrower and lender have confi- 
dence the worker’s employment 
prospects over the term the loan. 
The fact that, the average, close 
$2% billion new instalment 
credit was advanced each month 
during 1954 makes clear that the 
sustaining force instalment cred- 
does not vanish like the dew 
the dawn economic adversity.” 


Obviously, sustain such per- 
formance, there must confidence 
that the downturn will limited 
scope and duration. Absent such 
confidence, instalment credit would 
revert its theoretical role in- 
tensifying the downturn. With 
confidence missing, retail sales 
would decline; facing uncertain 
future, consumers would reluct- 
ant incur advance new instal- 
ment debt while facing the neces- 
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sity for continued repayment 
old obligations. 


Business Outlook 


Automotive manufacturing and 
residential building give evidence 
completing their downturn some- 
time between June and September, 
states economist William Biggs 
the Bank New York. notes 
that the general economy has 
shown “surprising strength” ab- 
sorbing these declines; that the 
President’s willingness run has 
eliminated major factor politi- 
cal uncertainty; and that result- 
ant increase business confidence 
might lead renewal infla- 
tionary pressure. 

While 1956 promises rec- 
ord year, Mr. Biggs cautions that 
important testing period for 
business will come its close 
early next year. Clarification 
the outlook for 1957, therefore, may 
not expected until this testing 
period has terminated. Imbalances, 
caused the deterioration the 
position the agricultural pro- 
ducer both here and abroad, the 
weakening economic picture 
Britain, and the great increase 
personal debt this country, ob- 
scure longer-term prospects. 

the end this year early 
1957, business attitude toward 
continued high level capital ex- 
penditures, toward inventory ac- 
cumulation liquidation, well 
consumer attitude toward debt 
formation liquidation, will 
influenced the following factors: 

1—The fourth quarter rate 
consumer expenditures. 

2—Position the building in- 
dustry, particularly the residential 
sector. 

acceptance new au- 
tomobile models. 
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4—Industry’s inventory position. 

5—The confidence factor, which 
may importantly affected 
either direction political and in- 
ternational developments. 

Economist Biggs observes that 
election would con- 
tribute confidence removing 
one major uncertainty. Also, the 
continued deterioration the in- 
ternational situation may eventu- 
ally result increased military and 
capital outlays. Increased Russian 
competition with the West, fur- 
ther comments, may the long 
run bring about pressures for in- 
creased economic expansion here 
home. 


Savings Loan Competition 


The problem competition for 
savings between savings and loan 
associations and commercial banks 
has been thoroughly explored 
Gaylord Freeman, Jr., vice 
president the First National 
Bank Chicago. Comparing rates 
paid savers various sections 
the country, Mr. Freeman finds 
that savings and loan associations 
pay from per cent more, de- 
pending upon locality; rates paid 
time deposits commercial 
banks range from per cent 
per cent, while the mortgage 
association payments range from 

“We can express this differential 
per cent,” says Mr. Freeman, “but, 
actually, terms the rate paid, 
they pay 100 per cent, 200 per cent, 
300 per cent more than com- 
mercial banks. That the primary 
reason that they attract savings 
that would otherwise come into our 
commercial banks.” 

Savings and loan associations can 
pay much higher rates because vir- 
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tually every dollar savings 
invested loans, all which 
are long-term, high-rate, mortgage 
loans. Using year-end 1954 data,— 
the latest available—Mr. Freeman 
notes that the associations had 
per cent their share accounts in- 
vested such mortgages. the 
other hand, the same date, com- 
mercial banks had only per cent 
time deposits real estate loans. 
Commercial banks had per cent 
time deposits cash and 
Governments, while the associa- 
tions had only per cent share 
accounts invested these liquid 
assets. Obviously, commercial 
banks cannot invest much great- 
proportion mortgages, be- 
cause the latter are not sufficiently 
liquid give banks the degree 
safety which due the public. 


not possible for commercial 
banks follow investment pol- 
icy identical with that 
ciations. Under the Banking Act 
1935, member banks cannot place 
more than capital and surplus 
mortgages. And even they could, 
banks would not sufficiently 
liquid and savers’ funds would not 
the same measure safety li- 
quidity not required the asso- 
ciations. And because the latter’s 
less conservative lending policy, 
they can earn relatively much more 
than the commercial banks. 


This difference gross earnings 
between the banks and the associa- 
tions, rather than comparative tax 
liability, accounts for the difference 
net income since comparative 
expenses not differ too widely. 
And although the associations have 
preferential tax treatment, their 
earnings would still twice those 
the banks time deposits, even 
tax treatment were identical. 
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Mr. Freeman’s conclusion that 
the taxation loan associations 
the same basis banks (which 
would involve reduction the 
associations’ deductible additions 
reserves) might lead some asso- 
ciations reduce their dividends. 
“In all probability, however,” 
notes, “it would cause more them 
maintain their present dividend 
rates even increase them 
order avoid the tax. con- 
sequence, such taxation loan as- 
sociations would not materially re- 
duce their dividend rates. Hence 
would not reduce the competi- 
tive advantage which they now 
enjoy—and might even give them 
greater competitive advantage.” 


Mutual savings banks’ experi- 
ence tends support this conclu- 
sion. Those mutual banks whose 
reserves exceed per cent are 
every bit aggressive raising 
rates those not subject tax, 
the Detroit bank officer observes. 
The fact that mutual bank has 
pay Federal income taxes does 
not prevent from paying high 
rates, and the same would true 
loan associations. Consequently, 
reduction the bad debt re- 
serves currently allowed the loan 
associations would not make them 
materially less competitive. 

While commercial banks are con- 
cerned over the loss savings de- 
posits, their primary goal still 
safety. Accordingly, more equit- 
able tax legislation sought, 
Mr. Freeman feels that should 
directed toward increase the 
reserves allowed the commercial 
banks, rather than toward seeking 
reduction the reserves allowed 
the loan associations. 

Allowance reserve equivalent 
per cent loans, Mr. Freeman 
declares, would enable the average 
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reserves and, the same time, in- 
crease the rate interest paid 
the saver per cent. 

Concludes Mr. Freeman: “We 
are faced with difficult competition 
from competitors who can invest 
high risk, high rate, loans every 
nickel the public entrusts them. 
Furthermore, they don’t have 
pay back when requested 
but can tell the saver wait 
until some cash comes in—from new 
savers the liquidation loans— 
whether that six months six 
years. 

“These advantages enable the 
loan associations pay much 
higher rate return and hence 
capture more and more the 
public’s savings. 

“The problem further compli- 
cated the fact that they pay 
virtually federal income taxes; 
and, consequence, and all 
other taxpayers have pay, 
addition our own, their rightful 
share the cost maintaining 
our government. 

“This grossly unfair. 

“But the proper solution lies not 
policy obtaining for banks sub- 
ject tax the right increase our 
own reserves and thus enabling 
increase our protection for the 
depositor and the same time pay 
larger return the saver.” 
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BOOKS FOR BANKERS 


APPROACH MONEY 
AND BANKING. James 
Dandy. John Graff, Inc., New 
York 1955. Pp. 190. $2.50. 
quote from the author this 
book, “Money something 
which many people have only 
the haziest understanding.” Ac- 
cepting this basic premise, 
Mr. Dandy has written short 
work help alleviate this situa- 
tion, and although writes 
about the English banking sys- 
tem, the book does constitute 
concise explanation money 
and its uses which makes good 
reading for laymen interested 
monetary systems. 


CREDIT MANUAL COM- 


MERCIAL LAWS, 1956. Na- 
tional Association Credit Men, 
New York. Pp. 659. $10.00. 
what one the most compre- 
hensive books the subject 
the legal aspects commercial 
law from practical standpoint, 
the National Association 
Credit Men has published 
work which should the 
shelf every banker who wants 
keep abreast modern credit 
law. look some the topic 
headings indicates the great 
scope this book. Negotiable 
instruments, chattel mortgages, 
conditional sales, bulk sales, con- 
tracts, bad check laws and com- 
mercial crimes are just few 
the subjects treated. addition, 
contains summaries state 
statutes dealing with commercial 
laws well specimens 
credit instruments used mod- 
ern day commercial financing. 


CREDITS AND COLLECTIONS 


THEORY AND PRAC- 
TICE, Theodore Beck- 
man and Robert Bartels. Mc- 
Graw-Hill, New York, 1955. Pp. 
596, $6.50. Originally published 
1924, this book has been re- 
vised and accordingly one 
the most date texts the 
subject credits and collections. 
deals with all important 
phases this subject and 
written emphasize the man- 
agement function collections 
and credits. particular in- 
terest bankers are chapters 
and which deal respectively 
with commercial bank credit 
and its management and the in- 
terchange ledger experience 
among mercantile and bank 
creditors. 


PAPER MONEY THE 


UNITED STATES. Robert 
Friedberg. The Coin and Cur- 
rency Publishing Institute, New 
York 1955. Pp. 151. $7.50. The 
Coin and Currency Publishing 
Institute has recently put out 
book which complete illus- 
trated guide all the paper 
money printed the United 
States from 1861, the first year 
paper money was printed, the 
present. Needless say this 
book interest bankers 
ready source identifica- 
tion for paper money which, 
although obsolete, still legal 
tender. Also constitutes work 
great interest collectors be- 
cause its listing the cur- 
rent values obsolete paper 
money. 
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Employee Opportunities Pub- 
Relations. 
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BANK 
Bank Employee’s Quiz Book. 


portant Every Employee. 


The Bank Work And 
Opportunities. 


Bank Basic Principles. LIBR ARY 
Securities and Investments. 


Advertising And Publicity. 


The complete, 


will glad send you without obligation com- 
plete set titles the recently published BANK 
EMPLOYEES LIBRARY John Beaty for years 
editor Bankers Monthly. 


This series was written not only inform bank em- 
ployees about the technical aspects their jobs but 
particularly impress upon them the importance and 
dignity banking profession and the oppor- 
tunities which offers for useful and rewarding career. 


Each book inspires the employee his best, not 
primarily for the benefit the bank, but for his own 
personal benefit. made feel that everything 
does which benefits his institution sure improve 
his standing the community—to make his friends look 
him—his parents proud him. 
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EDWIN THOMAS 


Portrait Fabian Bachrach 


added over 20,000 employees 
the Payroll Savings Plan.” 


“The Savings Bond 
succeed only has the complete 
top management. Recently 
the Goodyear Tire Rubber Com- 
pany added over 20,000 employees 
the Payroll Savings Plan, attaining 
overall participation over 71%. 
While the drive itself was successful 
feel the job only half done. Now 
are installing program main- 
tain this high peak participation. 
Such program will constantly 
the merits the program before 
own security through this 


effortless plan saving.” 


EDWIN THOMAS, 
The Goodyear Tire & Rubber Company, Inc. 


What the percentage employee 

articipation your Payroll Savings 
Plan? less than 50%, get 
touch with Savings Bond Division, 
U.S. Treasury Department, Washing- 
ton, Your State Sales Director 
will glad help you increase your 
participation 60% higher. 
phone call, telegram letter Sav- 
ings Bond Division, U.S. Treasury 
Department will bring prompt re- 
sponse. 
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Young Miss Maass 


bet her life 


VEN 6:00 A.M., warm Ha- 
vana. But young Miss Clara Louise 
Maass felt chilly. Her head ached. 
Worse, she knew nothing would help. 


The illness starts like any other fe- 
brile attack. But soon the face 
flushed. There high fever. After two 
three days, the pulse becomes feeble, 
the skin cold and alemon-yellow tint. 
Chances recovery hardly approxi- 
mate 50%. 


seven pain-wracked days, yellow 
fever killed Clara Louise. And was 
her own doing. 


Las Animas Hospital, Cuba, 
1901, volunteers were needed for the 
famous U.S. Army yellow fever experi- 
ments. And she, who had fearlessly 
nursed the worst fever cases, thought 
undergoing the disease herself would 
make her better nurse. She asked 
tried dissuade her,” said the medical 
director. “But she insisted.” 


So, what would soon America’s 
victorious battle against yellow fever, 
Clara Louise Maass bravely died she 
had lived—for others. 


Yet the steel her quiet, devoted 
courage still gleams the strength 
today’s Americans. For still Amer- 
ican courage and character that make 
our country secure—and that actually 
back our nation’s Savings Bonds. 


That’s why U.S. Savings Bonds are 
among the world’s finest investments. 
That’s why wise buy them 
regularly, and hold them. 


It’s actually easy save money— 
when you buy United States Series 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
The Bonds you receive will pay you 
interest the rate per year, 
compounded semiannually, when held 
maturity. And after maturity they 
earning years more. Join the 
Plan today. invest Bonds regu- 
larly where you bank. 


Safe America 
US. Savings Bonds 
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